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PREFATORY  NOTE. 

Institutions  as  a  proper  field  for  historical  study,  notably 
for  academic  study,  have  been  recognized  only  for  two  or 
three  decades.  At  first,  the  old-time  scholar  did  not  give  the 
new  candidate  for  scholastic  honors  too  warm  a  welcome. 
Rather  he  was  inclined  to  regard  institutional  history  as  a 
sort  of  digression — a  thing  apart — hardly  worthy  of  the 
stately  notice  of  the  narrator  of  military  events,  the  fate  of 
dynasties,  the  fortunes  of  empires,  or  of  the  course  of  revolu- 
tions. Gradually,  however,  it  has  become  clear  that  institu- 
tional history  has  rare  advantages  both  as  a  discipline  and  as  a 
social  service.  Institutions  are  the  ''organic"  or  enduring 
part  of  human  achievement.  They  are  the  deposit  or  residuum 
of  social  struggle,  of  social  integration.  They  are  the  most 
conspicuous  and  the  most  precious  part  of  social  structure; 
and  their  history  in  a  remarkable  way  affords  an  opportunity 
for  logical  analysis — for  mental  discipline.  Scarcely  any  other 
subject  offers  such  interesting  problems  in  the  tracing  of 
causes  and  effects.  Institutional  history  has  the  charm  which 
growth,  movement,  evolution  always  possesses. 

A  few  years  ago  we  heard  much  of  the  ''economic  inter- 
pretation of  history.''  Scholars  began  to  realize  that  his- 
torians had  neglected  or  slighted  a  whole  great  division  of 
human  activity  and  interest  that  is  of  the  most  vital  import 
for  understanding  the  progress  of  civilization.  Even  more 
essential,  because  more  comprehensive,  is  the  increasing  ac- 
cent which  is  being  placed  on  the  sociological  interpretation  of 
history.  At  last,  history  is  indeed  becoming  a  social  service. 
It  is  gaining  a  soul. 

Now,  in  the  broad  field  of  institutions,  the  household  is  the 
most  important;  and  in  school  and  college  it  has  been  most 
neglected.  By  "household"  is  meant,  in  all  its  wide  relations 
and  implications,  the  trinity  of  institutions,  marriage,  family, 
and  the  home ;  with  all  the  vast  complex  of  interests,  internal 
and  external,  arising  in  nature's  triad  of  personalities,  the 
father,  mother,  and  child.  In  fact,  the  terms  "family"  and 
"marriage"  connote  a  large  group  of  correlated  institutions, 
customs,  folkways,  of  singular  interest  and  value.  Yet,  until 
very  recently  marriage  and  the  family  have  been  almost  wholly 
ignored  by  the  orthodox  historian  and  by  the  orthodox  edu- 
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cator.  In  school,  for  example,  the  teacher  has  devoted  more 
time  to  nests  of  birds  or  to  the  homes  of  beavers  than  to  the 
human  house  with  all  its  types  and  its  social  meaning  in  the 
history  of  tribes  and  peoples.  The  college  professor  has  been 
far  more  curious  about  the  habits  and  the  breeding  of  do- 
mestic animals  than  regarding  household  habits  and  the  breed- 
ing of  better  men  and  women.  In  reality,  sex-questions  are 
still  generally  tabu,  except  in  a  limited  but  growing  number 
of  progressive  schools  and  colleges. 

But  there  are  signs  of  an  awakening.  An  event  of  first 
rate  scientific  importance,  for  instance,  is  the  rise  and  organi- 
zation of  social  anthropology  as  a  distinct  division  of  soci- 
ology. It  is  giving  precision,  dignity,  and  interest  to  the 
study  of  all  that  concerns  or  constitutes  primitive  society. 
Already  this  new  discipline  is  influencing  the  content  of  the 
history  taught  in  the  schools.  This  very  year  my  colleague, 
Dr.  Hutton  Webster,  has  provided  the  teacher  with  an  Ancient 
History  in  which  the  culture  of  ancient  peoples  is  adequately 
treated  by  the  trained  skill  of  the  social  anthropologist. 

The  hardest  and  noblest  task  now  demanded  of  the  teacher 
is  to  create  a  rational  system  of  education,  broad  enough  and 
deep  enough  to  embrace  every  aspect  of  the  family-life  in  its 
relations  to  the  larger  social  life.  There  must  be  provided  a 
many-sided  training  for  marriage  and  parenthood,  as  well 
as  for  the  economic,  artistic,  and  administrative  factors  of 
home-building.  The  home  must  be  rescued  from  the  din  and 
throng  of  the  market-place.  It  must  regain  something  of  the 
group-privacy  which  it  had  before  the  industrial  revolution ; 
but  it  must  not  do  so  at  the  expense  of  mental  isolation.  The 
home  will  not  have  less  sanctity  when  through  it  flows  the 
swift  current  of  the  larger  social  life.  Marriage  will  in  truth 
be  holy  if  it  rests  on  the  free  trothplight  of  equals  whose  love 
is  deep  enough  to  embrace  a  rational  regard  for  posterity. 
Before  society  shall  realize  the  new  ideal  of  race-altruism, 
the  enlightened  and  devoted  teacher  must  endure  much,  sac- 
rifice much,  and  dare  much. 

In  part,  the  analyses  comprised  in  this  Syllabus  were  made 
the  basis  of  two  courses  for  advanced  students  conducted  by 
the  writer  in  the  University  of  Wisconsin  during  the  summer 
session  of  1912;  and  similar  courses  are  given  in  the  Uni- 
versity of  Nebraska. 

George  Elliott  Howard. 

Lincoln,  January  1,  1914. 
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Section  I.    Preliminary  View  of  the  Problem. 

I.  Plan  of  the  Course. 

1.  Historical  division :  chief  phases  in  the  development  of 

marriage,  divorce,  and  the  family. 

2.  Sociological    division:    present    questions    connected 

with  the  family  in  its  relations  to  the  larger  society. 

3.  Literature  of  the  course. 

4.  Method  employed. 

5.  Assignment  of  topics  for  independent  research. 

II.  What  is  the  family? 

1.  Is  the  family  the  original  unit  of  society?    Is  it  the 

unit  of  modern  society  ?    Is  it  the  legal  unit  ? 

2.  Inter-relations  of  marriage,  the  home,  and  the  family 

considered  as  distinct  social  structures  or  institu- 
tions. 

3.  The  many-sided  aspects  of  the  family  and  its  related 

problems.    Is  it  the  fundamental  educational  agency  ? 

4.  Elements  of  the  patriarchal  theory. 

5.  Elements  of  the  theory  of  the  horde  and  mother- 

right. 

6.  The  family  is  essentially  a  social  institution. 

REFERENCES. 

Read  Westermarck,  Human  Marriage,  1-24;  Starcke,  Primitive  Fam- 
ily,  1-16,  241  ff.;  Todd,  The  Family  as  an  Educational  Agency,  1-10; 
Bosanquet,  The  Family;  Dealey,  The  Family  in  its  Sociological  Aspects, 
1-11;  Ellwood,  Sociology  and  Modern  Social  Problems,  52-60;  Lichten- 
berger,  Divorce:  A  Study  in  Social  Causation,  11-20;  Ward,  Pure  Soci- 
ology, 186;  idem,  Dynamic  Sociology,  I,  615-18;  Howard,  Matrimonial 
Institutions,  I,  chaps,  i-ii,  3-88,  and  the  literature  there  cited. 

Section  II.    Theory  of  the  Patriarchal  Family. 
A.    Analysis  of  Sir  Henry  Maine's  Theory. 
I.  The  Three  Principal  Hypotheses  regarding  the  Origin  and 
Evolution  of  the  Human  Family. 
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1.  The  patriarchal  theory. 

2.  Theory  of  the  horde  and  mother-right. 

3.  Theory  of  the  monogamous  or  pairing  family. 

II.  Characteristics  of  the  Patriarchal  Family  as  exemplified 
by  those  of  the  Roman  Family. 

1.  Composition  of  the  patriarchal  family. 

a.  The  house-father  or  pater  familias,  being  the  old- 

est valid  male  parent. 

b.  The  house-mother  or  mater  familias,  being  subject 

to  the  pater  (in  manu  viri),  and  legally  in  the  po- 
sition of  a  daughter  (in  loco  filiae). 

c.  All  agnatic  descendants. 

2.  The  patria  potestas. 

a.  Over  the  persons  of  the  descendants. 

b.  Over  their  property. 

c.  The  house-father  had  no  authority  over  adult  males 

with  respect  to  public  law  or  political  rights. 

d.  The  perpetual  tutelage  of  woman. 

3.  The   system   of   relationship    (Hadley,   Roman   Law, 

chaps.  V,  vi). 

a.  Who  were  agnates ;  definition  of  agnation. 

b.  Who  were  cognates ;  definition  of  cognation. 

4.  Adoption  and  its  ancient  uses. 

5.  Ancestor-worship. 

a.  Extent  of  the  cult. 

b.  As  a  reason  for  the  extension  of  the  family  by  adop- 

tion. 

c.  The  theory  of  animism. 

d.  Survivals  of  ancestor-worship  among  the  Greeks, 

Romans,  Slavs,  Celts,  Japanese,  etc. 

III.  Maine's  Theory  of  the  Patriarchal  Family. 

1.  It  is  the  ''primordial"  unit  of  ancient  society. 

a  It  is  thus  the  "type"  of  primitive  society;  from  it, 
as  in  concentric  circles,  all  the  higher  organisms 
were  successively  evolved  (see  Freeman,  Compara- 
tive Politics,  chap.  iii). 
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b.  It  is  probably  universal  among  the  nations  of  man- 
kind. 
2.  The  patria  potestas  is  the  distinguishing  feature  of  the 
patriarchal  family. 

a.  It  is  probably  universal;  but  since  it  decayed  early 

its  former  existence  is  proved  by  survivals,  such 
as  the  guardianship  of  minors,  the  perpetual  tute- 
lage of  women,  the  relation  of  master  and  slave, 
and  especially  by  agnation. 

b.  Primitive  societies  would  have  been  "confounded" 

by  a  system  of  female  kinship. 

REFERENCES. 

I.  General: — Maine,  Ancient  Law,  chap,  v;  Hadley,  Roman  Law, 
chaps.  V,  vi;  Starcke,  Primitive  Family,  94  ff.;  Parsons,  The  Family, 
60  ff.,  297-326;  Westermarck,  Human  Marriage,  98  ff,  passim;  Letour- 
neau.  Evolution  of  Marriage,  334  ff. ;  Dealey,  23-34;  Howard,  Matri- 
monial Institutions,  I,  3-14,  giving  full  bibliography. 

II.  Roman  Patria  Protestas: — Poste,  Gaius,  61  ff. ;  Sohm,  Institutes, 
120  ff.,  356  ff.,  385-95 ;  Morey,  Roman  Law,  23  ff. ;  Maine,  Ancient  Law, 
123  ff.,  130  ff.,  227-228;  Hadley,  Roman  Law,  119  ff.;  Lange,  Romische 
Alterthiimer,  I,  112  ff. 

III.  Roman  Agnation: — Poste,  Gaius,  113  ff.;  Sohm,  Institutes,  124, 
355  ff.;  Moyle,  Institutiones,  I,  155-56;  Morey,  6,  34;  Muirhead-  Private 
Law  of  Rome,  43  ff.,  122  ff.;  Hadley,  130  ff.;  Maine,  Ancient  Law,  56, 
141  ff. 

IV.  Ancestor-Worship: — Fustel  de  Coulanges,  Ancient  City,  9-52; 
Hearn,  Aryan  Household,  15  ff.,  45,  46,  59-60;  Tylor,  Primitive  Culture, 
II  ("Animism")  ;  Mayne  (J.  D.),  Hindu  Law  and  Usage,  55,  438;  Lyall, 
Asiatic  Studies,  chap,  ii;  Botsford,  Athenian  Constitution,  24-25;  Ho- 
zumi,  Ancestor-Worship  and  Japanese  Law  (1901)  ;  idem,  New  Japanese 
Civil  Code  (1904)  ;  Munroe  Smith,  The  Japanese  Code  and  the  Fa/mily 
(1907) ;  Parsons,  The  Family,  Index;  and  the  reference  in  Howard,  I, 
26,  n.   1. 

V.  Expansion  of  the  Family  into  Higher  Forms  of  Social  Organism: — 
Schrader,  Sprachvergleichung,  394  (a  table)  ;  Schomann,  Antiquities, 
317,  364  (Ionic  groups)  ;  Fustel  de  Coulanges,  Ancient  City,  141  ff.; 
Hearn,  Aryan  Household,  63,  112  ff.,  296  ff.;  Freeman,  Comparative 
Politics,  chap,  iii;  Howard,  Local  Constitutional  History,  3  ff. 

B.     Criticism  of  the  Theory. 
I.  Inadequacy  of  Maine's  Use  of  his  Three  Sources  of  In- 
formation  (Lubbock,  Origin  of  Civilization,  6  ff. ;  McLen- 
nan,  Patriarchal   Theory,    29-30;    Spencer,    Principles    of 
Sociology,  I,  713-714;  Starcke,  Primitive  Family,  94-95). 
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II.  Spencer's  Criticism  (Principles  of  Sociology,  I,  681  fF., 
540-53). 

III.  McLennan's  Criticism  (Patriarchal  Theory). 

1.  In  general  he  denies  the  universality  of  agnation  and 

patria  potestas, 

2.  In  particular  he  denies  their  existence  among  the  He- 

brews, where  he  finds  "beena''  marriage  and  kinship 
through  females  (Howard,  I,  16  n.  3). 

3.  Does  the  marriage  of  Jacob  with  Laban's  daughters 

prove  marriage  by  service  among  the  Hebrews  ? 

IV.  Westermarck's  Criticism  (Human  Marriage,  97-104, 
notes,  224-35). 

V.  Starcke's  View  (Primitive  Family,  26-27,  30,  58  ff.,  94-95, 
101  ff.  Cf.  Wake,  Marriage  and  Kinship,  267  ff.,  362  ff.,  382, 
396;  Howard,  I,  18). 

VI.  Evidence  for  the  Ancient  Aryans. 

1.  Maternal  family  rejected  by  Delbriick,  Schrader,  Max 

Muller,  Leist,  and  Bernhoft;  weakness  of  the  philo- 
logical arguments. 

2.  Importance  of  Dargun's  theory  of  the  parent-group; 

and  of  his  distinction  between  ''power"  and  "rela- 
tionship." 

3.  The  patriarchal  theory  rejected  by  Leist;  his  two 
phases  in  the  development  of  juridicial  conceptions. 

a.  The  rita  stage  corresponding  to  the  Greek  cosmos 
or  phusis  and  the  Latin  ratum  or  naturalis  ratio; 
from  which  is  evolved  the  conception  of  dhama. 

h.  The  dharma  stage,  corresponding  to  the  Greek 
themis  and  Latin  fas.  In  this  stage,  for  the  early 
Hindus,  only  the  elements  of  agnation  and  patri- 
archal power  have  been  discovered. 

VII.  The  Patriarchal  Theory  not  Sustained  for  the  Aryan  or 
Indo-European  Peoples  after  the  Separation. 

1.  The  case  of  the  Hellenes. 

2.  The  cases  of  the  Celts,  Germans,  and  Slavs. 

3.  Maine's  theory  not  sustained  even  for  the  Romans. 
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a.  Declaration  of  Gaius. 

b.  Agnation  expired  before  patria  potestas. 

c.  Evidence  for  the  former  existence  of  exogamy  and 

the  system  of  female  kinship. 

REFERENCES. 

Lubbock,  Origin  of  Civilization,  6  ff.,  153-54;  McLennan,  Patriarchal 
Theory,  1-23,  passim;  Spencer,  Principles  of  Sociology,  I,  as  above 
cited;  Westermarck,  as  above  cited;  Wake,  Marriage  and  Kinship,  239- 
44,  267  ff.,  359  ff.,  382,  396  ff.;  Starcke,  as  cited;  Botsford,  Athenian 
Constitution,  10  ff.,  21  ff.,  25  ff.,  Leist,  Alt-arisches  Jus  Gentium;  idem,, 
Graeco-italische  Rechtsgeschichte ;  Parsons,  Index  at  "Patronymy"  and 
"Patriarchate;"  Howard,  History  of  Matrimonial  Institutions,  I,  14-32, 
and  the  authorities  there  cited. 

Section  III.   Theory  of  the  Horde  and  Mother-Right. 

A,     Bachofen  and  his  Disciples, 

I.  Bachofen's  Theory. 

1.  General  character  of  his  work. 

2.  Sources  of  his  evidence. 

3.  His  three  phases  in  the  evolution  of  human  sexual  re- 
lations. 

a.  Aphrodistic  hetairism. 

b.  Demetrian  mother-right  or  gynocracy;  amazonism. 

c.  Appollonistic  father-right  or  patriarchate. 

II.  Preliminary  Criticism  of  Bachofen's  Theory. 

1.  The  question  of  gynocracy. 

a.  Does  the  existence  of  mother-right  prove  that  wo- 

man had  political  or  military  supremacy? 

b.  Does  it  imply  her  supremacy  in  the  sphere  of  social 

life  or  private  law? 

2.  The  question  of  original  communism. 

a.  Oijly  a  modified  promiscuity  predicated :  the  "horde" 

or  group-marriage   (Lubbock,  Origin  of  Civiliza- 
tion, 86,  98,  103-109). 

b.  Alleged  evidence  which  is  not  conclusive. 

1)  Accounts  of  ancient  writers  and  modern  travel- 

ers. 

2)  Remarkable      customs:      legalized      hetairism; 
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proof -marriages     and    temporary     marriages; 

wife-lending;  temple  prostitution;  jus  primae 

noctis, 
c.  Evidence  presented  by  Spencer  and  Gillen  (Native 
Tribes  of  Central  Australia,  92-111;  Howard,  I., 
53-54)  ;  criticism  by  Crawley  (Mystic  Rose,  236- 
66,  294-317,  347  ff.,  468-85). 

3.  Theories  as  to  the  stages  or  phases  in  the  evolution 

of  family. 

4.  Theories  as  to  the  stages  or  phases  in  the  evolution 

of  marriage. 

a.  Friedrichs's  view  as  to  the  stages  with  respect  to  the 

number  of  persons  joining  in  marriage. 

b.  Kohler's  view,  considering  the  way  in  which  mar- 

riages arise. 

c.  Hildebrand's    theory    of    original   monogamic   ten- 

dency. 

d.  Kautsky's  theory  of  hetairistic  monogamy  in  the 

primitive  horde  (Howard,  I,  56-58). 

e.  Theory  of  Dargun. 

/.  Theory  of  Hellwald  and  Lippert ;  their  three  stages. 

1)  The  horde  with  "unregulated  polygyny." 

2)  The  primitive    family,    whose    stages    are    the 

mother-group  and  the  matriarchate. 

3)  The  old  family,  in  which  the  paternal  system  and 

monogamy  prevail. 

g.  Theory  of  Grosser  the  influence  of  economic  forces 
in  the  evolution  of  family  types  (Howard,  I,  60- 
63). 

h,  Mucke's  fantastic  theory  (Howard,  I,  63-65). 

REFERENCES. 

Westermarck,  chap,  iv;  Crawley,  Mystic  Rose,  as  above  cited;  Spencer 
and  Gillen,  as  cited;  Starcke,  Primitive  Family,  241-51;  Lubbock,  Origin 
of  Civilization,  98  ff.;  McLennan,  Studies,  I,  319-25;  Todd,  The  Primitive 
Family  as  an  Educational  Agency,  11-54;  Ellwood,  op.  cit.,  78-79;  Par- 
sons, 277  ff.;  Sumner,  Folkways,  342-94;  Chamberlain,  Child  and  Child- 
hood, 12  ff.;  Howard,  I.  33-65,  and  the  authorities  there  cited. 
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B.    Morgan's  Constructive  Theory, 

I.  General  Importance  of  Morgan's  Writings  and  Theories. 
His  Identification  of  the  gentile  organization  of  Greeks  and 
Romans  with  that  of  the  American  Indians  (Ancient  So- 
ciety, 49-379;  Fiske,  Discovery  of  America,  I,  24-82).  His 
culture  stages  (Ancient  Society,  3-28).  His  Theory  of  the 
Priority  of  the  Gens  (Ancient  Society,  227,  433  ff.,  469;. 

II.  Morgan's  Constructive  Theory  of  Social  Evolution  (An- 
cient Society,  382-508;  Systems  of  Consanguinity,  480  ff. 
Compare  Lubbock,  Origin  of  Civilization,  162  ff. ;  McLen- 
nan, Studies,  I,  251-2 ;  Todd,  24-25) . 

1.  Systems  of  consanguinity. 

a,  Classificatory. 

1)  Malayan:  produced  by  consanguine  marriage  and 

family. 

2)  Turanian  or  Ganowanian:  produced  by  the  Puna- 

luan  marriage  and  family. 

b.  Descriptive:   the  system  existing  among  Uralian, 

Semitic,  and  Aryan  peoples. 

2.  Phases  of  evolution. 

a.  Promiscuity  of  the  horde. 

b.  The  five  successive  forms  of  the  family  and  mar- 

riage. 

1)  Consanguine  (radical). 

2)  Punaluan  (radical)  ;  own  brothers  and  sisters  ea;- 

cluded;  rise  of  the  organization  into  gentes 
whose  rules  are  exogamy  and  mother-right; 
rise  of  wife-capture  and  wife-purchase. 

3)  Syndiasmian:  found  among  Seneca-Iroquois,  etc. 

4)  Patriarchal. 

5)  Monogamic    (radical) . 

III.  Criticism  of  Morgan's  Theory  (Howard,  I,  70-76). 

1.  By  Curr  (Australian  Race,  I,  106-42) . 

2.  By  McLennan  (Studies,  I,  249-315;  Morgan,  509  ff.). 

3.  By  Starcke  (Primitive  Family,  181,  207,  171-208). 

4.  By  Westermarck  (Human  Marriage,  82  ff.). 

5.  By  Cunow  (Australneger,  25  ff.,  161  ff.). 
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6.  By  Kohler  (Zur  Urgeschichte  der  Ehe), 

7.  By  Spencer  and  Gillen  (Native  Tribes  of  Central  Au- 

stralia, 56  ff.)' 

FURTHER  REFERENCES. 

I.  Australian  Class-Syste7yis:—Ty\oT,  Early  History  of  Mankind  288; 
Wake,  chap,  iv;  Lubbock,  104  ff.;  Fison  and  Howitt,  Kamilarot,  99,  101, 
149,  316  ff.;  Todd,  28  ff.  tv   q.q 

II  Morgan's  Theory  :—Beauchamp,  in  American  Antiquarian,  IX,  343- 
50-  Wake,  15,  19,  112,  266  ff.,  297  ff.;  Maine,  Early  Law  and  Custom, 
195  ff.;  Howard,  I,  65-76,  and  the  authorities  there  cited. 

C.    McClennan's  Constructive  Theory. 

I.  General  Importance  of  McLennan's  Writings  and  Theories. 

II  Starting-Point  of  Social  Evolution :  Modified  Promiscuity ; 
no  idea  of  Consangunity.  From  this  Condition  the  first  In- 
stitution to  emerge  was  Kinship  in  the  Female  Line,  Patern- 
ity being  uncertain.  Next  in  the  struggle  for  existence  arose 
the  Practice  of  Female  Infanticide.  This  Disturbance  of 
the  Balance  of  the  Sexes  gave  rise  to  the  f  ollowmg  Institu- 
tions in  the  Order  named  (McLennan  Studies,  I,  83  ff.). 

1.  The  totem-gens  (on  totemism,  see  references  in  How- 

ard, I,  79,  note) . 

2.  Polyandry,  of  which  there  are  two  types. 

a.  Nair  polyandry. 

b,  Tibetan  polyandry;  found  also  among  the  Todas; 

held  by  McLennan  to  be  a  universal  stage ;  proved 
by  survivals  such  as  the  Levirate  and  the  Niyoga 
(Howard,  I,  84,  note  2). 

3.  Wife-capture. 

4.  Exogamy. 

III.  Spencer's  Criticism  of  McLennan  (Principles  of  Sociol- 
ogy, I,  641  ff.) . 

1.  Female  infanticide  not  an  important  factor. 

2.  Wife-stealing  usually  accompanies  polygyny,  not  poly- 

andry. 

3.  Polyandry  practiced  by  peaceful  tribes  like  the  Es- 

kimo. 
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4.  Wife-capture  and  exogamy  simultaneously  practiced 

would  not  relieve  scarcity  of  women. 

5.  The  sequence  of  exogamy  and  endogamy  not  sustained. 

IV.  Starcke's  Criticism  (Primitive  Family,  132). 

FURTHER  REFERENCES. 

I.  McLennan's  Theory: — Morgan,  Ancient  Society,  509-21;  Maine, 
Early  Law  and  Custom,  106  ff.,  123-24,  150,  192-288;  Smith,  Kinship 
and  Marriage  in  Early  Arabia,  80,  118,  121,  129  ff.,  230;  Lubbock,  102, 
109,  130,  143  ff.;  Fison  and  Howitt,  23  ff.,  67,  101  ff.,  130  ff.;  Schurman, 
Ethical  Import  of  Darwinism,  chap,  vi;  Starcke,  94  ff.,  128  ff.,  141  ff. ; 
Wake,  14  ff.,  58  ff.,  134  ff.,  253  ff.,  297  ff.;  Westermarck,  Index;  Howard, 
I,  77-88. 

II.  Niyoga  and  Kindred  Forms: — Maine,  Early  Law  and  Custom,  chap, 
iv;  Mayne,  Hindu  Law,  chap,  iv;  Starcke,  141-70;  Spencer  I,  679-81; 
Wake,  171-78,  436  ff.;  Westermacck,  3,  510-14;  Howard,  I,  84,  n.  2. 

III.  Female  Infanticide: — See  references  in  Howard,  I,  86  n.  2. 

Section  IV.    Theory  of  the  Monogamic  or  Pairing  Family. 

I.  Statement  of  the  Theory. 

1.  Though  strongly  supported  the  theory  is  not  yet  dem- 

onstrated. 

2.  Probability  that  the  beginnings  of  marriage  and  the 

family  must  be  sought  beyond  the  line  separating 
man  from  the  lower  animals  (Starcke,  8-9;  Wester- 
marck, 9,  39ff.). 

3.  Was  there  ever  a  uniform  primitive  state?     (Starcke, 

7-8). 

II.  The  Problem  of  Promiscuity:  Arguments  Against  its 
Existence  at  any  Time  as  a  General  State  (Westermarck, 
51-133 ;  Howard,  I,  93-110). 

1.  The  zoological  argument:  the  pairing  family  among 
animals. 

a.  Relative  powers  of  hunger  and  the  erotic  impulse  as 

genetic  social  forces. 

b.  The  family  among  birds  and  the  quadrumana. 

c.  Did  man  originally  have  a  pairing  season?     (See 

examples  in  Powers,  Tribes  of  California,  206; 
Schoolcraft,  Indian  Tribes,  IV,  224 ;  Westermarck, 
20,  24-38). 
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d.  Significance  of  the  theories  of  Hildebrand,  Kautsky, 
Hellwald,  and  Grosse. 
2.  The  physiological  argument  (M^if '/«^^%^«^  "-"^ 
Custom,  204-5;  Westermarck,  115-17,  S6i  n.). 

3    The  psychological  argument. 
'  a.  Evidence  for  the  existence  of  jealousy  among  ani- 
mals. 
b.  Evidence  for  the  existence  of  jealousy  among  sav- 
ages and  barbarians. 
4.  Summary:  the  evidence  adduced  for  the  existence  of 
promiscuity  not  trustworthy. 

Ill    The  Problem  of  Mother-Right  (Howard,  I,  110-17). 
'  1    Various  theories  as  to  the  origin  of  mother-right. 

2  Starcke's  theory  as  to  the  rise  of  systems  of  kinship 

in  the  conflict  of  clans,  under  economic  influence  and 
under  that  of  the  local  groupings  of  i^dmduas 
(Primitive  Family,  10-16,  25-30,  54,  58  ff.,  118  n.). 

3  Transition   from   maternal   to    paternal   system   not 

proved  by  the  custom  of  the  couvade.  Theories  as 
to  the  latter  (Howard,  I,  112-13,  notes). 

4  Tylor's  view  as  to  the  connection  between  beena  mar- 

riage  and  mother-right  (see  references  m  Howard, 
I,  115,  n.  1.).  ^  . 

5.  Importance  of  Grosse's  and  Cunow's  view  of  economic 

causes. 

6.  Summary  as  to  the  present  state  of  inquiry. 

IV.  The  Problem  of  Exogamy  (Howard,  I,  117-32). 

1.  McLennan's  theory. 

a.  Criticism  by  Spencer  (Principles  of  Sociology,  I, 
649-60.  Cf.  Starcke,  215  ff.;  Westermarck,  311 
■ff  ^ 

h.  LubbocVs  view  (Origin  of  Civilization,  86,  98  103- 
43  Compare  the  criticisms  by  Starcke,  220-^1 , 
Westermarck,  316 ;  McLennan,  329-47) . 

c.  Tylor's  view. 

2.  Theories  identifying  the  causes  of  exogamy  with  those 

producing  forbidden  degrees. 
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a.  Views  as  to  the  origin  of  the  horror  of  incest  and 

regarding  the  harmfulness  of  close  intermarriage 

(Howard,  I,  121-23). 
6.  Starcke's  theory  of  exogamy  (Primitive  Family,  212, 

225,  230)  ;  how  criticised  by  Cunow?     (Howard, 

I,  123,  124,  n.  2). 
c.  Westermarck's  theory  (Human  Marriage,  290-382). 

1)  Horror  of  incest  is  universal. 

2)  Prohibited  degrees  do  not  arise  in  a  perception 

of  the  injurious  effects  of  close  intermarriage; 
but  in  instinct,  in  an  innate  aversion  to  union 
between  persons  living  closely  together  from 
childhood. 

3)  This  innate  aversion  arises  in  harmony  with  the 

biological  law  of  similarity  (Human  Marriage, 
chaps,  xiii,  xv,  334  ff.  Compare  Darwin,  Ani- 
mals and  Plants  under  Domestication,  II,  78  ff., 
92-126;  Wallace,  Darwinism,  152-86). 

4)  Hence  the  coexistence  of  clan-exogamy  and  tribe- 

endogamy  is  explained  (compare  the  criticism 
of  Westermarck  by  Crawley,  Mystic  Rose,  222- 
23,  443  ff. ;  Todd,  26-28) . 

V.  The  Problem  of  Polyandry  (Howard,  I,  132-41). 

1.  Statement  of  McLennan's  theory. 

2.  Criticism  of  McLennan  as  to  the  extent  of  polyandry. 

3.  Criticism  as  to  the  origin  of  polyandry ;  views  of  Spen- 

cer (Principles  of  Sociology,  I,  673-75,  678-79)  ; 
Smith  (Kinship  and  Marriage,  125  ff.,  128)  ;  Wake, 
(Marriage  and  Kinship,  172,  134-78)  ;  and  Starcke 
(Primitive  Faintly,  135,  139,  128-70). 

4.  Westermarck's  theory  (Human  Marriage,  chap.  xxi). 
a.  The  numerical  disparity  between  the  sexes  at  ma- 
turity and  at  birth. 

h.  Causes  determining  the  sex  of  the  offspring. 

1)  Various  untenable  theories. 

2)  Diising's  theory:  effects  of  the  varying  supply  of 

nourishment  and  of  inbreeding. 

3)  Results  of  his  theory  as  explaining  the  origin  and 

extent  of  polyandry  (Howard,  I,  139-41). 
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VI.  The  Problem  of  Polygyny. 

1.  General  criticism  of  existing  theories. 

2.  Limited  extent  of  the  custom. 

a.  Not  found  among  Veddahs  and  other  very  low  races. 

b.  Often  restricted  to  chiefs  or  to  the  wealthy. 

c.  Often  modified  in  the  direction  of  monogamy;  chief 

wives  and  secondary  wives ;  concubines ;  prevalence 
of  duogamy. 

3.  Causes  of  the  rise  of  polygyny   (Howard,  I,  146-48). 

4.  Relative  effects  on  the  condition  of  woman  of  poly- 

andry and  polygyny. 

VII.  Summary:    Pairing  Always  the  Type  of  Human  Rela- 
tions; Difference  between  the  Early  "Natural"   and  the 

Later  "Institutional"  Monogamy. 

FURTHER  REFERENCES. 

I.  Polyandry: — Starcke,  128-40,  77  ff.;  Smith,  Kinship  and  Marriage, 
121  ff.,  277-79;  Fison  and  Howitt,  144  ff.;  Wake,  134-78;  Westermarck, 
chap,  xx-xxii,  Index;  Mayne,  Hindu  Law,  60  ff.;  Spencer,  I,  672-81,  641 
ff.;  Lubbock,  79,  143  ff.;  and  the  reference  in  Howard,  I,  80,  n.  2. 

II.  Polygamy: — Darwin,  Descent  of  Man,  chap,  viii,  xx.  Wake,  chap, 
vi;  Spencer,  I,  682-97;  Starcke,  261  ff.;  Westermarck,  431  ff.,  and  Index. 

III.  In  general,  on  all  topics  in  this  section,  see  the  indexes  to  Letour- 
neau.  Wake,  Starcke,  Westermarck,  Maine,  Early  Law  and  Custom, 
Mayne,  Hindu  Law,  and  the  references  in  Howard,  I,  89-151.  Cf.  Par- 
sons, The  Family,  137-60,  267  ff.,  287  ff.;  Sumner,  Folkways,  342  ff., 
passim;  Bosanquet,  The  Family;  Hartland,  Primitive  Paternity,  II; 
Miiller-Lyer,  Die  Familie,  71  ff.,  passim,;  Todd,  The  Primitive  Family 
as  an  Educational  Agency,  22-54;  Ellwood,  Sociology  and  Modern  So- 
cial Problems,  61-77;  Ward,  Dynamic  Sociology,  I,  211  ff.,  618-32; 
Thomas,  "Psychology  of  Exogamy,"  in  Sex  and  Society,  175-97;  idem, 
"Sex  and  Primitive  Morality,"  in  ibid.,  149-72.  Giddings,  Principles  of 
Sociology,  61  ff.,  73-74,  89,  168,  263  ff.,  154  ff.;  idem.  Descriptive  and 
Historical  Sociology,  450-51,  442. 

Section  V.  Rise  of  the  Marriage  Contract  :  Wife-Capture. 

I.  Statement  of  the  Problem  as  to  the  Evolution  of  Contract. 
Definition  of  "marriage  contract"  (Howard,  I,  156). 

II.  Extent  and  Significance  of  Wife-Capture. 

1.  McLennan's  theory  (McLennan,  Studies,  I,  chaps,  ii-vi, 

passim;  idem,  Patriarchal  Theory,  chap,  xiii;  How- 
ard, I,  156-57). 

2.  Extent  of  actual  wife-capture   (Howard,  I,  158  ff.)* 
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a.  Among  American,  African,  Asiatic,  and  other  non- 

Aryan  peoples. 

b.  Among  Germans,  Slavs,  Greeks,  Romans,  Hindus, 

and  other  Aryans. 

c.  Among  Arabs  and  Hebrews   (Deut.  21:10-14;  Mc- 

Lennan, I,  43-44;  Numb.,  chap.  31). 
3.  Real  meaning  of  actual  capture:  it  has  no  relation  to 
marriage.     The  term  ''marriage  by  capture"  to  be 
rejected. 

HI.  Extent  and  Significance  of  the  Symbol  of  Capture  or 
''Ceremonial"  Capture  (Howard  I,  164-79). 

1.  Examples. 

a.  Among  the  American  aborigines. 

b.  Among  the  Kalmucks. 

c.  Among  the  Australians  and  other  non-Aryans. 

d.  Among  Hellenes,   Romans,   Celts,    Germans,   Slavs, 

and  other  Aryans. 

2.  Real  meaning  of  the  symbol  of  capture. 

a.  Its  significance  exaggerated,  although  sometimes  it 

may  be  a  survival  of  actual  capture. 

b.  Other  sources. 

REFERENCES. 
McLennan,  Studies,  I,  9-21,  31  ff. ;  idem,  Patriarchal  Theory,  chap, 
xiii;  Westermarck,  383-90;  Starcke,  209  ff.,  262;  Lubbock,  Origin  of 
Civilization,  104-33;  Wake,  402-34,  246  ff.,  305,  350;  Leist,  Alt-arisches 
Jus  Gentium,  126  ff . ;  Spencer,  Various  Fragments,  74  ff . ;  idem,  Prin- 
ciples of  Sociology,  I,  Index;  Smith,  Kinship  and  Marriage,  72-74,  passim; 
Howard,  I,  156-79,  and  the  references  there  given. 

Section  VI.    Rise  of  the  Marriage  Contract:  Wife- 
Purchase. 
I.  Relation  of  Wife-Purchase  to  Wife-Capture. 

1.  Is  wife-purchase  a  general  stage  of  evolution  more  ad- 

vanced than  wife-capture? 

2.  Coexistence  of  purchase  with  real  or  pretended  cap- 

ture (Howard,  I,  180  ff.). 

a.  Real  capture. 

b.  Abduction. 

c.  Elopement, 
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II.  Forms   of  Wife-Purchase,   with   Examples    (Howard,   I, 
184-89). 

1.  By  exchange  for  a  kinswoman. 

2.  By  service. 

a.  As  an  actual  payment  for  the  bride. 

b.  As  proof  of  manly  worth. 

c.  Is  service  a  form  of  purchase  higher  than  that  by  a 

bride-price?     (Spencer,  I,  754-55;  Westermarck, 
391-92). 

3.  By  exchange  for  property  (including  money). 

a.  Price  paid  at  the  nuptials;  or 

b.  Bride  received  on  credit. 

III.  Extent  of  Wife-Purchase  (Howard,  I,  190-201). 

1.  North  and  South  America. 

2.  Africa. 

3.  Asia:   among   Chinese   and  the   Turco-Tartaric  peo- 

ples. 

4.  Among  Hebrews  and  Arabs. 

5.  Among  Hindus,  Hellenes,  and  Romans. 

6.  Among  Slavs,  Celts,  and  Germans. 

REFERENCES. 
Westermarck,  390-416;  Starcke,  146,  232,  39;  Letourneau,  UEvolu- 
tion  du  Marriage;  Spencer,  I,  655,  754-55;  Bancroft,  Native  Races, 
Index;  Leist,  Alt-arisches  Jus  Gentium,  115-16,  122  ff. ;  Howard,  I,  179- 
201,  and  references.  Much  matter  may  be  found  in  the  9th,  11th,  15th, 
and  the  other  Reports  of  the  Bureau  of  Ethology. 

Section  VII.    Rise  of  the  Marriage  Contract  :    Primitive 
Self-Betrothal  and  the  Decay  of  the  Purchase  ""^ 
Contract   (Westermarck,  chaps,  vii-xiii). 

I.  The  Antiquity  of  Free  Marriage  (Howard,  I,  201-10). 

1.  Statement  of  the  problem:  not  probable  that  capture 

or  purchase  are  primitive  forms. 

2.  Wooing  among  animals. 

a.  Right  of  choice  by  the  female. 
6.  Fighting  for  mates  by  the  males. 
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c.  Colors,  songs,  antics,  and  other  so-called  "secondary- 
sexual  characters."  Criticism  of  Darwin's  theory 
of  ''sexual  selection''  (Darwin,  Descent  of  Man, 
chaps,  viii,  xiii,  xvi,  xxi ;  Wallace,  Darwinism,  268- 
300;  Westermarck,  chap.  xi). 
3.  Wooing  among  primitive  men. 

a.  Fighting  or  contending  for  mates  by  the  males. 

b.  Ornaments  and  other  means  of  sexual  attraction 

(Westermarck,  chap,  ix;  Howard,  I,  206  ff.). 

c.  Extent  of  liberty  of  choice  among  primitive  men: 

Post's  seven  groups. 

II.  Free  Marriage  Surviving  with  Purchase  (Howard,  I,  210- 
19). 

1.  Examples. 

2.  Meaning  of  wooing  gifts  or  of  exchange  of  presents 

(Howard  I,  217-20). 

a.  Are  these  a  weakened  form  of  purchase? 

b.  Are  they  sometimes  capable  of  other  explanations? 

III.  Decay  of  the  Purchase  Contract  and  the  Rise  of  Dower. 

IV.  Summary. 

REFERENCES  ON  SEXUAL  SELECTION. 
Geddes  and  Thompson,  Evolution  of  Sex,  3-30;   Poulton,  Colours  of 
Animals,  284-335;  Weismann,  Studies  in  the  Theory  of  Descent,  I,  161 
ff.;  also  Darwin,  Wallace,  Westermarck,  Howard,  as  above  cited;   and 
Ward,  Dynamic  Sociology,  I,  605-15. 

Section  VIII.    Early  History  of  Divorce. 

I.  General  Character  of  Early  Jurisprudence. 

1.  Elaborate  systems  of  unwritten  law. 

2.  Confused  mass  of  custom  relating  to  divorce;  yet  the 

law  is  often  surprisingly  just. 

II.  The  Right  of  Divorce;  Five  Classes  of  Peoples  according 
to  Degree  of  Liberty  of  Divorce  (Howard,  I,  225-40). 

1.  Marriage  dissolved  at  pleasure  of  either  spouse. 

2.  Marriage  indissoluble. 

3.  Marriage  dissolved  by  mutual  consent. 

4.  Divorce  the  sole  right  of  the  man. 
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a.  For  any  cause. 

b.  For  certain  specified  causes :  laws  of  Chinese,  Japa- 

nese, and  Aztecs. 
5.  Divorce  at  pleasure  of  wife  or  husband,  sometimes  on 
definite  grounds. 

III.  The  Form  of  Divorce  (Howard,  I,  240-41). 

1.  Without  ceremony. 

2.  By  bill,  proclamation,  symbolic  act,  or  other  ceremony. 

IV.  The  Legal  Effects  of  Divorce  (Howard,  I,  241-47). 

1.  As  to  disposal  of  the  children. 

2.  As  to  disposal  of  property. 

3.  As  to  second  marriage  or  remarriage  of  the  parties. 

V.  Frequency  of  Divorce  (Howard,  I,  247-50). 

REFERENCES.  "^ 

Westermarck,  chap,  xxiii;  Letourneau,  chap,  xiv;  Wake,  Starcke, 
Spencer,  Index;  Legge,  Life  and  Teachings  of  Confucius;  Doolittle, 
Social  Life  of  the  Chinese;  Lichtenberger,  Divorce:  A  Study  in  Social 
Causation,  21-30;  Post,  Familienrechts,  15-19,  249-65;  idem,  Afrikanische 
Jurisprudenz,  I;  idem,  Grundlagen  des  Rechts,  267  ff. ;  Mollendorff,  Das 
chin.  Familienrecht;  Alabaster,  Chinese  Criminal  Law;  Todd,  op.  cit., 
23-48;  and  the  literature  cited  in  Howard  I,  chap  v.  See  also  Howard, 
in  Bliss's  Encyclopedia  of  Social  Reform,  392-93. 

Section  IX.    Old  English  Wife  Purchase. 

A.  The  Beweddung  or  Betrothal:  Being  the  First  Part  of  the 
Marriage  T^^ansaction, 

I.  First  Stage:  the  Beweddung  is  a  ''Real  Contract"  with 
Two-Sided  Fulfillment  (Mainly  Prehistoric). 

1.  Question  as  to  existence  of  wife-capture  among  our 

ancestors;  significance  of  the  fact  that  valid  mar- 
riages were  sometimes  accomplished  by  rape. 

2.  Theory  and  uses  of  the  ''real  contract"  among  the 

Germans. 

II.  Second  Stage :  The  Beweddung  becomes  a  "real  contract  of 
sale"  (Howard,  I,  258-66). 

1.  Essential  was  one-sided  fulfillment  through  payment 

of  the  weotuma  or  bride-price  to  the  guardian. 

2.  Theories  of  the  weotuma. 
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a.  That  it  was  the  price  of  the  woman. 

h.  That  it  was  the  price  of  the  mund  or  protection  of 

the  woman.     Evidence  of  the  Anglo-Saxon  laws? 

Ficker's  view? 

3.  Extent  of  the  sale-marriage  among  the  Teutonic  peo- 

ples. 

a.  Evidence  of  Tacitus,  Germania,  chap.  18;  various 

interpretations. 

b.  Evidence  of  the  Anglo-Saxon  codes  (Aethelberht,  11  y 

82,  24,  25 ;  Schmid,  8,  9 ;  Thorpe,  Ancient  Laws,  22, 
23,  24,  25;  Liebermann,  7,  8). 

c.  Evidence  from  other  German  codes.  -  ^ 

4.  How  the  amount  of  the  price  was  fixed. 

III.  Third  Stage:  The  Real  Contract  ceases  to  be  a  Contract 
of  Sale  (6th  to  9th  centuries). 

1.  The  arrha  instead  of  the  weotuma  paid  to  the  guar- 

dian at  the  nuptials:  its  character? 

2.  Sureties  given  for  payment  of  the  weotuma  at  the 

nuptials. 

3.  The  weotuma  is  in  practice  often  paid  to  the  bride; 

and  so  in  effect  it  becomes  a  provision  for  the  widow. 
See  the  evidence  of  the  Anglo-Saxon  laws  (Howard, 
I,  266-68). 

IV.  Fourth  Stage:  By  the  10th  Century  the  Beweddung  be- 
comes a  "Formal  Contract,"  the  Wed  or  Wette  (Howard, 
I,  268-72). 

1.  The  arrha  is  merely  promised  to  the  guardian. 

2.  Sureties  to  pay  the  weotuma  to  the  bride. 

3.  Forms  of  the  solemn  act. 

4.  The  morning-gift  becomes  more  important  than  the 

weotuma.  These  two  are  eventually  merged  and  be- 
come the  dower  or  dos  ad  ostium  ecclesiae, 

5.  Evidence    of    the    earliest    English    betrothal    ritual 

(Thorpe,  I,  225,  257;  Howard,  I,  269-71). 

B,  The  Gifta:  Being  the  Second  Part  of  the  Marriage 
Transaction. 
I.  It  is  the  Solemn  Transfer  or  Tradition  of  the  Bride  at  the 
"Nuptials." 
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II.  Favorite  Wedding  Season. 

III.  The  Parts  of  the  Nuptial  Ceremony. 

IV.  Procedure  at  the  Gifta. 

V.  Relative  Importance  of  the  Betrothal  and  the  Gifta. 

1.  Sohm's  theory. 

2.  Other  theories. 

REFERENCES. 

Young,  in  Essays  in  Anglo-Saxon  Law,  163  ff.;  Lingard,  Anglo-Saxon 
Church;  Pollock  and  Maitland,  History  of  English  Law,  II,  362  ff.; 
Ludlow,  Diet  Christ.  Antiquities,  I,  143,  203;  Glasson,  Hist,  du  droit  et 
des  inst.  de  VAngleterre,  I,  104-33;  Westermarck,  chap,  xix,  and  Index  at 
"Germans"  and  ^'England;"  Roeder,  Die  Familie  bei  den  Angelsachsen; 
Sohm,  Das  Recht  der  Eheschliessung ;  idem,  Trauung  und  Verlobung; 
Habicht,  Altdeutsche  Verlobung;  Lehmann,  Verlobung  und  Hochzeit; 
Friedberg,  Das  Recht  der  Eheschliessung;  Weinhold,  Die  deutsche 
Frauen;  the  collections  of  laws  by  Schmid,  Thorpe,  and  Liebermann. 

The  literature  is  cited  in  full  by  Howard,  I,  253  ff. 

Section  X.    Rise  of  Free  Marriage  in  England  and 

Germany. 

I.  Self  "Betrothal  (Howard,  I,  276-81). 

1.  Question  as  to  early  existence  of  free  betrothal. 

2.  Power  of  the  guardian  under  sale  marriage. 

3.  Process  of  change  to  free  betrothal. 

a.  The  woman  gains  the  right  of  veto. 

b.  Next  conditions  are  reversed  and  the  guardian  mere- 

ly has  the  veto  power,  self-betrothal  being  the 
right  of  the  woman. 

c.  Position  of  the  widow. 

1)  In  time  of  Tacitus. 

2)  Under  the  folk-laws.    The  right  of  appeal  to  her 

family. 

3)  Law  of  Canute  (Thorpe,  I,  417)  ;  germ  of  clan- 

destine marriages. 
4.  Forms  of  self -betrothal. 

a.  The  wed  with  the  handschlag. 

b    The  arrha  (real  contract)  paid  to  the  bride.    Theor- 
ies of  the  origin  of  the  ^'betrothal"  and  "wedding" 
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rings.  Origin  of  the  kiss  at  betrothal.  Other 
forms  of  the  arrha  in  England.  Constantine's  law. 
The  wed  and  the  arrha  are  eventually  confused  and 
have  the  same  meaning. 

II.  Self-Gifta  (Howard,  I,  281-86)  ;  the  only  form  after  ca. 
1200  A.  D. 

1.  Rise  of  the  ''chosen"  guardian. 

2.  Rise  of  the  ''orator"  or  "Fursprecher,"  an  assistant 

to  the  natural  guardian. 

3.  Historical  connection  between  the  chosen  guardian  and 

the  priest  as  officiator  at  the  nuptials.  Theories  of 
Sohm  and  Friedberg.  How  the  orator  and  the  chosen 
guardian  were  merged. 

4.  Gradual  omission  of  the  solemn  symbols.    The  chosen 

guardian  gives  the  bride  to  the  bridegroom  and  the 
bridegroom  to  the  bride;  significance? 

5.  After  about  1050  A.  D.  the  betrothal  (espousals)  were 

repeated  at  the  nuptials ;  and  there  arose  a  confusion 
of  the  symbols  of  the  betrothal  and  the  gifta  (How- 
ard, I,  284-85). 

III.  The  Primitive  and  Mediaeval  Marriage,  already  Discussed, 
is  not  a  true  "civil"  marriage,  but  a  "lay"  and  private  con- 
tract. 

REFERENCES. 

Consult  the  works  of  Sohm,  Friedberg,  Lehmann,  Weinhold,  Habicht, 
Pollock  and  Maitland,  and  other  literature  cited  in  Section  IX  above; 
also  Howard  I,  276-86,  where  the  additional  sources  and  secondary  au- 
thorities are  exhibited  in  detail. 

Section  XL    Rise  of  the  Ecclesiastical  Marriage 
Celebration. 
I.  The   Church  accepts   the   Lay   Contract   and   Ceremonial 
(Howard,  I,  291-308). 
1.  The  primitive  Christian  benediction, 
a.  Before  the  German  invasion  the  Roman  law  and 
custom  were  accepted  (or  the  Jewish,  according  to 
Freisen) . 
1)   Character  of  the  Roman  betrothal  or  concensus 
spon^alitius. 
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2)   Roman  marriage  begins  with  the  nuptials  giving 
expression  to  the  consensus  nuptialis. 

b.  After  the  invasion  (ca.  400)  the  German  forms  of 

betrothal  and  gifta  were  accepted;  and  from  the 
German  betrothal  the  two  betrothals  of  the  canon 
law  are  derived. 

c.  But  from  the  earliest  period,  as  a  religious  duty,  the 

Christians  required  a  priestly  benediction. 

1)  Like  the  Romans,  the  early  Christians  had  not  a 

fixed  marriage  ritual  or  ceremony. 

2)  The  heathen  customs  of  the  ring,  kiss,  veil,  pomp, 

and  crowning  were  approved. 

2.  The  bride-mass   (4th  to  10th  century). 

a.  Celebrated  in  church  after  the  nuptials. 

b.  Not  essential  to  a  valid  marriage ;  not  originally  al- 

lowed in  case  of  a  second  marriage.  Contrary 
theory  of  Dieckhoff  ? 

c.  Evidence  of  the  early  English  rituals   (Howard,  I, 

298). 

3.  Celebration  at  the  church  door— acZ  ostium  ecclesiae 

(10th  to  12th  century). 

a.  General  proofs  (Howard,  I,  299-300). 

b.  Proofs  from  the  rituals  (Howard,  I,  300-308). 

II.  The  Priest  Supersedes  the  Chosen  Guardian;  and  Spon- 
salia  per  verba  de  praesenti  are  Valid  (Howard,  I,  308-20). 

1.  From  about  the  beginning  of  the  13th  century,  on  the 

continent,  the  priest  ''joins  the  persons  in  wedlock" ; 
but  these  words  of  power  are-  not  in  English  rituals 
before  the  Reformation. 

2.  The  church  legislates  to  enforce  the  religious  ritual, 

thus  creating  the  vicious  distinction  between  legality 
and  validity  (Howard,  I,  312-14). 

3.  Rise  of  valid  clandestine  marriages. 

4.  Decree  of  the  Council  of  Trent. 

5.  The  Case  of  the  Queen  v.  Millis,  1844  (10  Clark  and 

Finnelly,  534-907)  ;  and  Beamish  v.  Beamish,  1861 
(9  House  of  Lords  Cases,  274-358).  Criticism  by 
Pollock  (First  Book  of  Jurisprudence,  311-17). 
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REFERENCES. 

Pollock  and  Maitland,  History  of  English  Law,  II,  368  ff.;  Elphin- 
stone,  in  Law  Quarterly  Review,  V;  Bishop,  Marriage,  Divorce,  and 
Separation,  I,  sees.  400-401,  II,  pp.  171-72;  Geary,  Marriage  and  Family 
Relations,  534  ff.  See  Meyrick's  article  "Marriage,"  and  Ludlow's  ar- 
ticles "Betrothal,"  "Benediction,"  and  "Arrhae,"  in  Smith  and 
Cheetham's  Dictionary  of  Christian  Antiquities.  In  general,  see  How- 
ard, I,  287-320,  and  the  literature  there  cited. 

Section  XII.    The  Canon  Law  Doctrine  of  Marriage. 

I.  Doctrine  of  the  Sacramental  Nature  of  Marriage. 

1.  The  early  ''mysteries." 

2.  The  dogma  set  forth  by  Lombard,  1164. 

3.  Two  consequences  of  the  dogma. 
a.  Indissolubility  of  wedlock. 

h.  Exclusive  jurisdiction  of  the  church  in  matrimonial 
causes.  Slow  growth  of  that  jurisdiction  in  Eng- 
land, 7th  to  12th  centuries  (Howard,  I,  333-34; 
Pollock  and  Maitland,  II,  365). 

4.  The  canonical  theory  favors  the  formation  of  mar- 

riages. 
a.  Mediaeval  doctrine  of  nuptials,  following  German 

custom. 
h.  Doctrine  of  Hincmar  and  Gratian  (before  1150). 

1)  Conjugium  initiatum:  dissoluble. 

2)  Conjugium    7'atum:    indissoluble     (Pollock    and 

Maitland,  II,  366). 

c.  Doctrine  of  Peter  Lombard  (before  1200). 

1)  Sponsalia  per  verba  de  futuro:  doctrine  of  "pre- 

sumptive marriage." 

2)  Sponsalia  per  verba  de  praesenti:  how  dissolv- 

able (Pollock  and  Maitland,  II,  366). 

d.  The  church  upholds  the  validity  of  secret  or  clan- 

destine marriages  de  praesenti;  fixed  ceremony, 
parental  consent,  record,  and  witnesses  not  essen- 
tial. 

e.  The  evil  effects  of  the  canon  law  distinction  be- 

tween "legality"  and  "validity." 

II.  Clandestine  Marriages  the  Fruit  of  the  Canonical  Theory 
(Howard,  I,  340-50). 
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1.  Effect  of  verbal  distinctions:  evidence  of  Luther  and 

Swinburne  (Howard,  I,  341-43;  Pollock  and  Mait- 
land,  II,  367). 

2.  Uncertainty  of  marriages  according  to  the  canonical 

theory:  evidence  of  Luther  (Howard,  I,  345). 

3.  Wide  prevalence  of  clandestine  marriages :  evidence  of 

Coverdale  and  Whitforde. 

III.  Evils  of  the  Spiritual  Jurisdiction  (Howard,  I,  351-59). 

1.  Anomalous  state  of  English  matrimonial  judicature 

shown  by  the  case  of  Richard  de  Anesty,  1143  (Pol- 
lock and  Maitland,  I,  137 ;  Palgrave,  Commonwealth, 
pp.  xxvii). 

2.  Doctrine  of  impediments  to  marriage    (Pollock  and 

Maitland,  II,  383  ff.). 

a.  General  impediments. 

b.  Forbidden  degrees  of  kinship  and  affinity;  the  rule 
before  and  after  Innocent  IIPs  decree,  1215). 

3.  Anomalous  relation  of  the  temporal  and  the  spiritual 

courts  in  England  (Pollock  and  Maitland,  II,  370  if.; 
Geary,  1-6;  Howard,  354-59). 

a.  Effects  on  property  rights. 

b.  Child-marriage. 

IV.  Origin  of  Banns  and  Registration. 

1.  Decree  of  the  Council  of  Trent. 

2.  History  of  the  requirement  of  banns. 

3.  Origin  of  parish  registers  in  England,  1538  or  earlier. 
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in  the  15th  Century,  161;  Traill,  Social  England,  III,  5.78;  Thwing,  The 
Family;  Lingard,  Anglo-Saxon  Church;  Meyrick,  in  Diet,  of  Christ.  Ant., 
II,  1092-1103,  1198,  1725-1730;  Maitland,  in  Law  Quarterly  Review, 
XIII,  136-38,  270-87  (Vacarius)  ;  Makower,  Constitutional  History  of 
the  Eng.  Church,  384-464;  Encyclopaedia  Britannica,  XXI,  132,  II,  3-60; 
Esmein,  Le  marriage  en  droit  canonique;  Freisen,  Geschichte  des 
canonischen  Eherechts;  Zhishman,  Das  Eherecht  des  orienta- 
lischen    Kirche;    Dealey,     The    Family    in    its    Sociological    Aspects, 
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54-61;   Ellwood,  Sociology     and  Modern  Social  Problems,  110-12;  Gum- 
mere,  Germanic  Origins;  Schmidt,  Social  Results  of  Early  Christianity. 

Section  XIII.    The  Canon  Law  Doctrine  of  Divorce. 

I.  Evolution  of  the  Christian  Teachings. 

1.  Historical  elements  (Howard,  I,  11-23). 

2.  Views  of  the  early  Fathers  (Howard,  I,  23-28).     . 

3.  Legislation   of  the   Christian   emperors    (Howard,   I, 

28-33). 

4.  The  compromise  with   German  custom    (Howard,   I, 

33-46). 

II.  The  Final  Settlement  of  the  Christian  Doctrine  in  the 
Canon  Law  before  the  Reformation. 

1.  Separation  from  bed  and  board  (divortium  a  mensa  et 

thoro) ;  causes  allowed: 

a.  Adultery:  how  a  petition  of  either  the  man  or  wo- 

man may  be  defeated? 

b.  Spiritual  adultery  (fornicatio  spiritualis) :  heresy  or 

apostasy  of  one  of  the  spouses,  perhaps  forcing  to 
commit  a  wrong. 

c.  Cruelty. 

2.  Complete  divorce  (a  vinculo)  in  theory  not  allowed. 

a.  First  exception :  the  privilegium  Paulinum  or  casus 

apostoli. 

b.  Second  exception :  the  unconsummate  marriage  may 

be  dissolved  by  papal  dispensation,  or  ipso  facto 
by  taking  holy  orders. 

c.  Third  practical,  but  not  so-called,  exception :  the  de- 

cree of  nullity  of  an  invalid  marriage.  Why  this 
became  in  reality  a  means  of  absolute  divorce? 
Action  of  the  Council  of  Trent. 
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Section  XIV.    The  Protestant  Conception  of  Marriage. 

I.  As  to  the  Form  of  Marriage. 

1.  On  the  continent:  influence  of  Luther  (Howard,  I,  346- 
75). 
a.  Luther   rejects   the   canonical   distinction   between 
sponsalia  de  praesenti  vel  futuro, 

1)  He  retains  sponsalia  de  futuro  in  the  sense  of 

''conditional  betrothals." 

2)  His  sponsalia  de  praesenti  (including  the  canon- 

ical sponsalia  de  futuro)  or  unconditional  be- 
trothals, if  publicly  made  with  parental  consent, 
were  valid  marriages. 

3)  His  doctrine  regarding  parental  consent  and  sec- 

ret marriages.    In  effects  clandestine  marriages 
were  sanctioned  by  Luther  (Howard,  I,  371-72). 
h.  The  action  to  enforce  a  promise  of  marriage:  case  of 
Dr.  Stiel,  1553  (Howard,  I,  373,  n.  1). 

c.  General  results  of  Luther's  teachings. 

1)  As  seen  in  the  church  ordinances. 

2)  In  practice,  against  the  protest  of  Luther,  the 

jurists  retained  the  canon  law;  and  the  evils  of 
secret  marriages  were  scarcely  lessened  by  the 
Reformation;  the  ''bride-children"  (Howard,  I, 
374-75). 

3)  Case  of  Caspar  Beyer,  1543  (Howard,  I,  374  n.  5) . 

d.  The  new  Protestant  marriage  ritual  or  ceremony. 

1)  That  of  Bugenhagen,  1523. 

2)  The  model  devised  by  Luther,  1529-1534. 

a)  Nuptial  ceremony  before  the  church-door. 

b)  Reading  the  Scriptures  and  the  benediction  in 

the  church. 
2.  In  England  (Howard,  I,  374-86). 

a.  The  canon  law  regarding  marriage  remained  in  full 
force. 

1)  But  appeals  to  Rome  were  not  allowed;  how  ap-  ^ 

peals  were  carried  to  the  archbishop? 

2)  Temporary  effect  of  Henry  Villus  limitation  of 

validity  of  precontracts,  1540. 
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3)   Impediments  confined  to  the  Levitical  degrees  (32 
H.  VIII,  c.  38). 

b.  Evidence  of  Swinburne. 

1)  As  to  use  of  the  term  sponsalia. 

2)  As  to  validity  of  secret  contracts. 

c.  Character  of  the  old  English  ceremony  of  public 

betrothal  (Howard,  I,  380-83,  notes). 

d.  Valid    betrothals    by    signs    as    well    as    words; 

Swinburne  on  marriage  ring  (Howard,  I,  383-85). 

II.  As  to  the  Nature  of  Marriage. 

1.  On  the  continent:   Influence  of  Luther    (Howard,  I, 

386-92). 

a.  Doctrine    of    the    marriage-sacrament    abandoned; 

Luther's  confusion  of  thought  regarding  the  sacra- 
mental nature  of  wedlock. 

b.  Luther's  doctrine  that  wedlock  is  a  * 'worldly  thing." 

c.  How  may  his  confusion  of  thought  be  accounted  for? 

1)  Evils  of  the  eccesiastical  jurisdiction  and  the  need 

of  transferring  matrimonial  causes  to  the  sec- 
ular courts. 

2)  Evils  of  sacerdotal  celibacy;  the  new  conception 
of  the  relation  of  church  and  state  after  the  Re- 
formation:    the    "Christian     State"     and    the 

"Christian  Prince." 

d.  General  results. 

1)  Significance  of  the  "double"  marriage  of  Philip, 

Landgrave  of  Hesse. 

2)  Spiritual  affinity  abandoned;  no  uniform  practice 

regarding  forbidden   degrees   of  consanguinity 
and  afl[inity. 

3)  Rules  as  to  disparitas  cultus  or  diverse  faiths  and 

sects. 

2.  In  England  (Howard,  I,  392-99). 

a.  As  in  Germany  the  law  and  judicature  of  the  church 

were  made  to  rest  on  the  sanction  of  the  state. 

b.  Technically  the  dogma  of  the  sacrament  was  rejec- 

ted ;  but  the  English  Reformers  were  less  bold  than 
the  German. 
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1)  Teachings  of  Fulke,  Tyndale,  and  others. 

2)  Celibacy  of  the  clergy  abandoned:   Elizabeth's 

policy. 

3)  Asceticism  of  some  of  the  Reformation  clergy. 

III.  Child  Marriages  in  the  Age  of  Elizabeth   (Furnivall,  in 
Early  English  Text  Society,  vol.  108;  Howard,  I,  399-403). 

IV.  The  Family  Regime  Before  and  After  the  Reformation 
Compared. 

REFERENCES. 
Howard,  Matrimonial  Institutions,  I,  chap,  ix,  364-403,  and  the  litera- 
ture there  cited.  In  particular,  consult  Luther,  Tischreden;  Strampff,  Dr. 
Martin  Luther:  Ueber  die  Ehe,  containing  a  collection  of  Luther  s  dis- 
cussions of  marriage  and  divorce  gathered  from  his  many  writings; 
Richter's  Lehrbuch;  and  his  collection  of  Kirchenordnungen,  which  is  of 
primary  importance.  The  works  of  the  Reformation  fathers  and  of 
other  contemporary  writers  are  discussed  by  Howard,  I,  364-70.  Read 
Dealey's  chapter  in  op.  cit.,  62-72. 

Section  XV.    The  Protestant  Conception  of  Divorce. 
I.  In  Germany  (Howard,  II,  60-71). 

1.  Grounds  of  absolute  divorce  allowed  by  Luther  and 

the  more  conservative  reformers. 
a.  Adultery. 

6.  Malicious  desertion :  how  this  cause  was  made  to  in- 
clude other  causes? 

2.  Grounds    allowed    by    Erasmus,    Zwingli,    Bullinger, 

Bucer,  and  other  liberal  reformers. 

3.  Remarriage  after  divorce. 

a.  Always  allowed  the  innocent  party. 

b.  Divergent  views  as  to  the  treatment  of  the  guilty 

party:  death  for  adultery  favored  by  the  theolo- 
gians, but  not  sanctioned  by  law  (except  in  Sax- 
ony). 

4.  Rise  of  divorce  courts  (Howard,  II,  68-71). 

a.  The  original  Protestant  doctrine  of  self -divorce. 

b.  Gradual  rise  of  the  modern  view  of  the  function  of 

the  courts  in  granting  divorce. 

II.  In  England  (Howard,  II,  71-85). 

1.  As  to  the  causes  and  remarriage,  the  more  conservative 
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practically  agree  with  Luther  and  his  followers. 
Hooper  and  the  equal  rights  of  women.  Testimony 
of  Bullinger  and  Smith.  Tyndale's  definition  of  de- 
sertion. 

2.  The  early  reformers  reject  separation  from  bed  and 

board. 

3.  The  radical  doctrines  of  Bucer. 

4.  The  Reformatio  Legum  Ecclesiasticarum  of  Edward 

VI,  1552. 

a.  Expresses  the  prevalent  Protestant  view. 

b.  Not  adopted  as  law,  but  its  principles  observed  in 

practice,  until  1602.  Doubtful  whether  the  courts 
dissolved  marriages.  Evidence  of  the  Northamp- 
ton case;  of  the  Foljambe  case,  1602.  Other  evi- 
dence, to  1637. 

III.  The  Views  of  Milton. 

1.  General  state  of  the  English  law,  1603-1857. 

a.  It  was  even  more  rigid  than  the  canon  law  of  the 

middle  ages :  why  ? 

b.  The  Puritan  Revolution  produced  no  divorce  law. 

2.  Milton's  very  liberal  doctrines  as  to  divorce  and  wed- 

lock. 

a.  Divorce  is  a  "law  of  moral  equity"  ("Doctrine  and 

Discipline,"  Prose   Works,  III,  241-42). 

b.  It  is  lawful  for  Christians  for  many  other  causes 

equal  to  adultery  ("Colasterion,"  Prose  Works,  III, 
423-33.     Cf.  ibid.,  185,  251-58). 

c.  High  ideal  of  wedlock  (Prose  Works,  III,  185,  195, 

210,  211.    Cf.  ibid.,  181,  182,  267). 

d.  But  Milton  has  a  low  ideal  of  womanhood,  and  of  the 

liberty  of  the  wife  (Prose  Works,  III,  181  209,  247). 
His  idea  of  divorce-procedure  (Prose  Works,  III, 
263-73).  The  wife  is  the  "equal  inferior"  of  the 
husband. 

IV.  Void  and  Voidable  Contracts'. 

1.  Effect  of  divorce  on  the  widow's  dower  (Pollock  and 
Maitland,  II,  372-93). 
a.  From  Edward  III,  divorce  a  vinculi  (annulment  of 
marriage)   deprived  her  of  dower. 
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&.  From  Edward  III,  divorce  a  mensa  did  not  deprive 

her  of  dower. 
c.  Earlier  than  Edward  III,  divorce  a  mensa  for  her 
misconduct  deprived  her  of  dower. 
2.  The  evil  effects  of  the  absurd  distinction  between  void 
and  voidable  marriages   (Pollock  and  Maitland,  II, 
273  ff.;  Howard,  II,  93-102). 

a.  A  marriage  illegal  on  account  of  a  diriment  im- 

pediment, if  properly  solemnized,  was  not  ipso 
facto  void,  but  only  voidable  by  decree  of  a  church 
court. 

b.  The  children  of  such  a  union,  if  in  good  faith,  were 

legitimate,  if  born  before  the  decree  (until  James 
I). 

c.  The  persons  separated  by  such  decree  might  again 

marry ;  but  the  validity  of  the  first  marriage  might 
be  established  by  new  evidence ;  and  then  the  sec- 
ond marriage  must  be  decreed  void. 

d.  After  James  I,  the  children  were  legitimate,  if  the 

parents  while  both  were  living  were  never  di- 
vorced ;  but,  in  that  case,  the  surviving  consort  was 
liable  to  punishment  for  the  sin  of  marrying  with- 
in the  forbidden  degrees, 

e.  Lord  Lyndhurst's  Act,  1835. 

1)  All  marriap-es  within  the  forbidden  degrees  of 

consanguinity  or  affinity  are  ipso  facto  void. 

2)  Marriage  with  a  deceased  wife^s  sister  before  and 

after  the  act  (Lecky,  Democracy  and  Liberty,  II, 
214-23 ;  Howard,  II,  96-102 ;  Huth,  Marriage  of 
Near  Kin,  124-26,  393-449  (bibliography). 

V.    Parliamentary  Divorce    (Macqueen,  Practical   Treatise, 
463-68;  Howard,  II,  102-109). 

1.  The  first  cases. 

2.  Evils  resulting  from  the  practice. 
a.  The  triple  procedure. 

&.  Injustice  to  the  wife.  ._   ^«^ 

c.  Practically  but  one  ground  for  divorce  admitted. 
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d.  Discrimination  in  favor  of  the  rich. 

e.  Harsh  rules  of  evidence  in  church  courts. 

VI.  The  Present  English  law,  1835-1914. 

1.  A  civil  divorce  court  created  in  1835;  this  superseded 

by  another  in  1873. 

2.  The  three  forms  of  separation  allowed  by  the  act  of 

1857,  as  supplemented  by  later  acts. 
a.  Absolute  divorce. 

1)  To  the  man  for  wife's  adultery. 

2)  To  the  woman  for  husband's  adultery,  if  aggra- 

vated by  other  offenses,  such  as  cruelty  or  deser- 
tion for  two  years.  How  "cruelty"  and  "deser- 
tion" are  defined. 

3)  Remarriage  permitted;  but  with  a  concession  to 

established  clergy. 

4)  The  decree  nisi  introduced,  1860;  with  interven- 

tion of  the  Queen's  Proctor  or  any  member  of 
the  public. 
h.  Judicial  separation,  equal  to  the  old  divorce  a  mensa. 

1)  Causes:  in  favor  of  either  spouse  for  the  adult- 

ery, cruelty,  or  two  years'  desertion  of  the  other. 

2)  Effects  of  the  separation  as  to  property.     The 

old  crim.  con.  action  superseded  by  the  suit  for 
damage. 
c.  Magisterial  separation. 

1)  The  "protection  order"  of  1857:  gives  a  deserted 

wife  control  of  her  future  earnings  or  acquired 
property.  Defects  of  the  act?  Of  little  use 
since  the  Married  Women's  Property  Acts  of 
1870  and  1882. 

2)  The  "maintenance  order"  of  1886. 

a)  Fbr  desertion  of  husband  the  wife  is  entitled 

to  support  from  his  property. 

b)  This  order  not  equal  to  a  judicial  separation; 
hence  terminable  at  the  husband's  will. 

3)  The  "separation  order"  of  1878. 

a)   Wife  may  live  apart  from  her  husband,  with 
alimony. 
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b)  It  is  equal  to  a  judicial  separation  for  cruelty. 

c)  Like  the  two  preceding  orders  it  does  not  pre- 

clude the  wife  from  petitioning  for  judicial 
separation  or  full  divorce. 

REFERENCES. 

For  the  Reformation  doctrines  as  to  Divorce,  consult  Howard,  Matri- 
monial Institutions,  II,  chap,  xi,  5-11,  60-117,  where  the  primary  and 
secondary  authorities  on  marriage  and  divorce  are  cited  in  full  detail. 
Among  these,  the  numerous  writings  of  the  Reformation  and  post- 
Reformation  fathers  are  of  primary  importance,  especially  those  of 
Luther,  Melancththon,  Erasmus,  Brenz,  Bugenhagen,  Chemnitz,  Calvin, 
Beza,  Bucer,  Zwingli,  Coverdale,  Hooper,  Tyndale,  and  Milton,  with  the 
jurists  Kling,  Beust,  Schneidewin,  and  Monner.  Richter's  KirscheTwrd- 
nungen,  his  monograph  entitled  Beitrdge  zur  Geschichte  des  Eheschlies- 
sungsrechts,  and  his  Kirchenrecht  are  of  greatest  value.  Read  Lichten- 
berger,  Divorce:  A  Study  in  Social  Causation,  52-53. 

The  history  of  divorce  in  England  since  Milton,  is  discussed,  with  de- 
tailed citation  of  the  literature,  by  Howard,  II,  92-117.  Void  and  void- 
able contracts  are  best  treated  by  Pollock  and  Maitland,  as  above  cited. 
The  standard  work  on  parliamentary  divorce  is  Macqueen,  Practical 
Treatise  (London,  1842).  For  technical  treatment,  see  the  works  of 
Bishop,  Geary,  Hammick,  Shelford,  Wharton,  Morgan,  and  Scribner. 
Lecky,  Democracy  and  Liberty,  II,  168-212,  has  a  very  interesting  dis- 
cussion of  English  divorce  law  in  connection  with  the  laws  of  other 
nations.  Read  Hirschfield,  "The  Law  of  Divorce  in  England  and  Ger- 
many," in  Law  Quarterly  Review,  XIII,  and  Montmorency,  "The  Chang- 
ing Status  of  a  Married  Woman,"  in  Law  Quarterly  Review,  XIII. 

The  enlightened  majority  Report  of  the  Royal  Commission  on  Divorce 
and  Matrimonial  Causes,  submitted  in  1912,  seems  likely  to  work  a  re- 
form in  the  very  unmodern  divorce  laws  of  Great  Britain. 


Section  XVI.    Rise  of  Civil  Marriage. 

I.  The  First  Civil  Marriage  Law  adopted  by  Two  Provinces 
of  the  Netherlands,  April  1,  1580;  and  adopted  for  the 
United  Provinces,  1656.    Evidence  of  Brereton. 

II.  The  Preliminary  Struggle  for  Civil  Marriage  in  England 
(Howard,  I,  409-17). 

1.  As  to  the  ceremony;  controversy  between  Cartwright 

and  Whitgift. 

2.  As  to  the  abuses  of  the  ecclesiastical  courts  (Milton, 

Works,  III,  1-41;  Hallam,  Const  Hist,  I,  115,  454; 
Prothero,  415). 

3.  Powers  of  the  High  Commission  extended  (Prothero, 

Statues,  431-3). 
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4.  Evidence  of  the  "Millenary  Petition,"  1603  (Prothero, 

414-15). 

5.  The  act  of  1606  directed  against  the  Catholics  (Proth- 

ero, 262-68). 

6.  Bishop  Wren's  Orders,  1636. 

7.  The  form  of  marriage  contract  prescribed  by  the  Di- 

rectory of  Public  Worship  (substituted  for  the  Book 
of  Common  Prayer),  1644-5. 

III.  CromwelFs  Ordinance,  1653  (see  Cook,  in  Atlantic,  LXI, 
255-57). 

1.  Banns  and  certificate  of  banns  from  the  parish  register 

(Howard,  I,  425). 

2.  Ceremony  before  a  justice  of  the  peace. 

a.  Proof  of  parental  consent ;  examination  of  witnesses 

on  oath. 

b.  Form  of  contract. 

c.  In  practice  the  religious  ceremony  was  sometimes 

performed  before  or  after  the  civil ;  and  from  1656 
the  religious  ceremony  alone  was  legal. 

3.  The  parish  register  elected  for  three  years. 

""   a.  "Sworn  and  approved"  by  a  justice  of  the  peace. 

b.  Keeps  a  record  in  a  book  of  marriages,  births,  and 

burials. 

c.  Gives  a  certificate  of  banns  and  subscribes  the  entry 

of  every  marriage. 

d.  Evidence  that  the  records  were  well  kept;  error  in 

Graunt's  statement  (Howard,  I,  426-28).  Com- 
pare C.  H.  Hull's  Introduction  to  Works  of  Petty), 

4.  The  marriage  certificate  (Howard,  I,  429-31). 

5.  Jurisdiction  of  justices  of  the  peace. 

a.  In  marriage  contracts  and  controversies. 

b.  In  cases  of  minors  married  through  fraud  or  forc- 

ible abduction  (Inderwick,  Interregnum,  40-45, 
183-4 ;  Reports  of  Historical  Manuscripts  Commis- 
sion, III,  55,  59,  61 ;  Jeaffreson,  Middlesex  County 
Records,  III,  233-34,  264). 

c.  Breach  of  promise  (Howard,  I,  424). 
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6.  Contemporary  sentiment  as  to  the  Ordinance  of  1653. 
a.  Ridiculed  by  conservatives   (see  Butler's  Hudibras 
and  Flecknoe's  Diarium), 

Srite^princTpieTTusSined  by"^ MiltorTf PF^orS, "lll7  2 1, 
22,  341-46). 

IV.  Fleet  Marriages  and  the  Hardwicke  Act,  1753  (Howard, 
I,  435-60). 

1.  The  legislation  of  William  III. 

a.  Graduated  tax  imposed  on  marriages. 

h.  Keeping  of  registers  required. 

c.  Temporal  penalties  imposed  on  secret  marriages. 

d.  The  acts  of  1694  and  1695  in  effect  encouraged  the 

traffic  in  secret  marriages. 

2.  Fleet  marriages. 

a.  Imprisonment  for  debt  within  the  "rules  of  liber- 
ties" of  the  Fleet. 

h.  The  Fleet  parson  and  his  trade  as  a  marriage 
broker;  Peter  Symson  and  John  Gainham. 

c.  Inducements  to  contract  Fleet  marriages. 

d.  Persons  of  quality  married  in  the  Fleet. 

e.  Abuses  connected  with  Fleet  marriages. 

1)  Fraudulent  and  forced  contracts. 

2)  Deceptions  practiced  by  ''touts"  and  "plyers." 

3)  False  registers  kept;  their  contents    (Howard, 

I,  445). 

3.  Secret   marriages    in    Tyburn,    the   Tower,    and   the 

King's  Bench  prison ;  in  a  chapel  in  Mayf air  by  Rev. 
Alexander  Keith;  evidence  of  Keith's  Observations 
(1753). 

4.  The   case   of   Cochrane   alias   Kennedy   v,    Campbell 

(1753). 

5.  The  Hardwicke  Act,  1753. 
a.  Origin. 

5.  The  debate. 

c.  Its  provisions. 

d.  Its  defects  in  form  and  substance;  intolerance;  case 

of  the  Unitarians. 
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6.  The  act  of  4  Geo.  IV,  c.  76,  relating  to  marriages  with- 
in the  Church  of  England. 

V.  The  Present  English  Law  (The  two  acts  of  1836  and  that 
of  4  Geo.  IV,  c.  76). 

1.  Religious  marriage  within  the  Church  of  England. 

a.  Registration :  banns  or  license ;  or  certificate  in  place 

of  banns. 

b.  Solemnization. 

2.  Civil  marriage. 

a.  Registration. 

b.  Solemnization. 

3.  Marriage  among  the  religious  sects. 

4.  The  civil  ceremony. 

REFERENCES. 
Horace  Walpole,  Letters,  II,  334-39;  Ashton,  Social  Ldfe  in  the  Reign 
of  Queen  Anne,  I,  29  ff. ;  passim;  Horace  Walpole,  Memoirs  of  George  II, 
I,  336  ff. ;  Lecky,  England,  I,  531-40;  idem,  Democracy  and  Liberty,  II, 
174-77;  Spencer  Walpole,  History  of  England,  IV,  69-72;  Howard,  I, 
404-73,  where  the  curious  literature  of  Fleet  marriages,  the  parish 
registers  for  the  Cromwell  period,  and  many  other  authorities  are  used. 

Section  XVII.    Obligatory  Civil  Marriage  and  the  Rise  of 

THE  Optional  Lay  or  Ecclesiastical  Celebration 

IN  THE  New  England  Colonies. 

I.  The   Magistrate   Supersedes   the  Priest   at  the   Nuptials 
(Howard,  II,  121-43). 

1.  Continuity  and  innovation  in  New  England  law  and 

custom :  significance  ?    Why  was  there  a  tendency  to 
secularize  institutions  ? 

2.  Origin  of  the  lay  contract. 

a.  Evidence  of  Governor  Winthrop,  1647  (History  of 

New  England,  II,  382  (313). 

b.  Evidence  of  Governor  Hutchinson  (Hist,  of  Mass,, 

1,392). 

c.  Evidence  of  Governor  Bradford  (Hist,  of  Plymouth, 

101).     Real  influence  of  Dutch  institutions   (See 
Campbell,  Puritan,  I,  485  ff.,  II,  44  ff.). 
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d.  In  reality  the  rise  of  civil  marriage  was  the  logical 

result  of  the  Reformation. 

e.  The  case  of  Edward  Winslow,  1634  (Bradford,  327- 

30 ;  Goodwin,  Pilgrim  Republic,  386 ;  Palfrey,  New 
England,  I,  543). 

3.  The  first  statutes  requiring  a  civil  ceremony. 

a,  Massachusetts,  1646;  earlier  the  lay  contract  re- 
quired by  custom  (see  Winthrop,  II,  313-14;  Cook, 
in  Atlantic  Monthly,  LXI,  351). 

1)  Ceremony  before  a  justice  or  other  magistrate. 

2)  Ceremony   before   commissioners   especially   ap- 
pointed (Howard,  II,  133-34  and  notes). 

6.  Plymouth,  1671:  earlier  by  custom.  Celebrated  as 
in  Massachusetts. 

c.  New  Hampshire,  Rhode  Island,  and  Connecticut. 

d.  Peculiar   rule   in    New    Haven   jurisdiction    (New 

Haven  Col  Records,  II,  599-600). 

4.  Rise  of  religious  marriage  under  Andros,  1686-1689. 

a.  First  regular  church  marriage  at  Boston,  May  18 

(28),    1686.      The   earlier   celebrations    by   Rev. 
Lawrence  Vanderbosck,  1685. 

b.  The  Andros  marriage  bonds  (Howard,  II,  136-37;  3 

Mass.  Hist.  Coll.,  VII,  170;  New  Hampshire  Pro- 
vincial Papers,  II,  18). 

5.  Gradual  establishment  of  the  lay  or  ecclesiastical  cele- 

bration by  statute. 

a.  Careful  regulation  of  the  districts  of  the  justices  and 

ministers. 

b.  Careful   provisions    regarding    ''settled"    and    "or- 

dained" ministers. 

c.  No  prescribed  ritual  (Gilman,  Story  of  Boston,  177- 

78). 

6.  Various  marriage  customs:    "bedding,"   "bride-steal- 

ing," "smock-marriages,"  wedding  presents  and  fes- 
tivities; evidence  of  Sewall  (Sewall,  Dairy,  in  5 
Mass.  Hist.  Coll.,  VI,  403,  VII  253.  See  also  Earle, 
Fashions  and  Customs  of  Old  New  England,  36-81, 
163-83;    Bliss,    Side    Glimpses    from    the    Colonial 
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Meeting -House,  12-28;  Prime,  Along  New  England 
Roads;  Weeden,  Economic  and  Social  History,  I, 
113,  217  ff.,  295,  II,  538;  Lodge,  Short  History,  462- 
63;  Cook,  in  Atlantic,  LXI,  350  ff.  See  the 
full  citation  of  the  sources  and  the  general  literature 
in  Howard,  II,  121  ff.). 

II.  Local  Civil  Administration  of  Matrimonial  Law. 

1.  For  minors  consent  of  parent  or  magistrate  required. 

2.  Banns  or  posting. 

a.  The  general  rule:  dual  system. 

b.  Peculiar  law  of  Massachusetts  regarding  notice  on 

lecture  day  or  in  town-meeting. 

c.  Interesting  procedure  in  Rhode  Island. 

d.  Triple  procedure  by  notice,  contract    (betrothal), 

and  covenant  in  Connecticut. 

3.  Registration  by  town-clerk. 

III.  Courtship,   Proposals,   and   Government  of  Single  Per- 
sons (Howard,  II,  152  ff.). 

1.  General  influence  of  the  Mosaic  law  in  early  New  Eng- 

land; death  penalty  for  disobedience  to  parents. 

2.  Legal  restraints  on  bachelors. 

a.  Character  of  the  regulations. 

b.  Reasons  for  the  restraints. 

c.  Evidence  that  the  laws  were  carried  out. 

3.  Restraints  on  ''ancient  maids." 

4.  Restraints  on  married  persons  living  ''apart." 

5.  Legal  contract  of  courtship  and  proposals. 

a.  Character  of  the  laws. 

b.  Evidence  that  the  laws  were  enforced. 

c.  Bewail  provides  his  daughters  with  suitors   (How- 

ard, II,  167-69). 

IV.  Pre-contracts,  Bundling,  and  Sexual  Immorality    (How- 
ard, II,  169-200). 

1.  Punishment  for  adultery. 

a.  Originally   death-penalty  in  all  the  New  England 
Colonies,  except  Rhode  Island  and  Plymouth. 
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b.  The  "scarlet  letter." 

1)  For  adultery  in  all  these  colonies,  except  Rhode 

Island. 

2)  For  incest. 

2.  Pre-contract,  contraction,  or  betrothal. 

a.  In  legal  theory  and  practice  the  engaged  persons 

were  treated  as  ''half  married." 
6.  Effect  on  social  morals. 

c.  This  effect,  how  aggravated  by  the  custom  of  bund- 

ling? 

d.  Significance  of  the  church  confessions  of  prenuptial 

sins. 

e.  Pre-contract  influenced  by  the  Jewish  code. 

V.  Breach  of  Marriage  and  Marriage  Portions. 

1.  The  general  evidence. 

2.  Sewairs  experiences. 

VI.  Self-gifta,  Clandestine  Contracts,  and  Forbidden  Degrees. 

VII.  Slave  Marriages. 

1.  Slavery  and  puritanism. 

2.  Slavery  and  baptism. 

3.  SewalFs  liberal  views. 

4.  A  safe  ritual  for  slave  marriages. 

REFERENCES. 
The  analysis  follows  Howard,  II,  121-226,  where  the  manuscript  and 
other  sources,  as  well  as  the  secondary  writings,  are  cited  in  full.  See 
especially  the  works  of  Earle,  Goodwin,  Weeden,  Bradford,  Winthrop, 
Hutchinson,  Arnold,  History  of  Rhode  Island;  Cook,  in  Atlantic,  LXI; 
Trumbull,  Blue  Laws;  Whitmore,  Colonial  Laws  of  Massachusetts; 
all  the  Colonial  Records;  Samuel  Sewall,  Diary,  in  Massachusetts  Hist. 
Coll.,  5th  series,  V,  VI,  VII;  idem,  Letter-Book,  in  Massachusetts  Hiat. 
Coll.,  6th  series,  I,  II. 

Section  XVIII.    Ecclesiastical  Celebration  and  the  Rise 
OF  Civil  Marriage  in  the  Southern  Colonies. 

I.  The  Religious  Ceremony  and  Lay  Administration  in  Vir- 
ginia (Howard,  II,  228-39;  Hening,  Statutes  of  Virginia), 
1.  General  character  of  the  marriage  law;  elements  of 
civil  law  (civil  administration)  from  1632. 
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2.  Importance  of  the  act  of  1632  (Hening,  I,  156-58,  183). 

3.  The  act  of  1661-2;  marriages  contrary  to  it  are  void 

(Hening,  II,  49-51)  ;  repealed  by  act  of  1696  (Hen- 
ing, III,  149-51). 

4.  Relaxation  of  the  monopoly  of  the  clergy  of  the  Church 

of  England. 

a.  In  favor  of  celebration  by  clergy  of  other  churches, 
1780,  1784. 

6.  In  favor  of  lay  celebrants,  1783,  1794  (Howard,  II, 
231-32,  408-13). 

c.  But  during  the  colonial  period  in  Virginia,  dissent- 
ers actually  married  according  to  their  own  rites 
(O'Callaghan,  Doc.  rel.  to  Col.  Hist,  of  N.  Y.,  Ill, 
253). 

5.  Registration  and  license. 

6.  Forbidden  degrees. 

7.  Marriages  of  indented  servants. 

8.  A  ''marriage  agreement,''  1714  (Howard,  II,  237-39; 

Virginia  Magazine  of  Hist,  and  Biog.,  IV,  64-66). 

II.  Optional  Civil  Marriage  and  the  Rise  of  Obligatory  Re- 
ligious Marriage  in  Maryland. 

1.  Marriages  by  banns  or  license  with  bond,  1638,  1640, 

1662,  1676. 

2.  Optional  civil  or  religious  marriage,  for  all,  until  1692, 

when  some  restriction  was  laid  on  civil  marriages  of 
members  of  established  church  (Archives  of  Md., 
Proceedings  of  Ass.,  1684-1692,  pp.  450-51). 

3.  Civil  marriages  of  members  of  established  church  re- 

stricted, 1702,  1717. 

4.  Civil  marriage   entirely   abrogated,   for   all  persons, 

nil. 

5.  "Articles  of  Courtship,"  1657  (Archives  of  Md.,  Ju- 

dicial and  Testamentary  Business,  1649-1657,  pp. 
531-33;  Howard,  II,  245-47). 

III.  The  Struggle  for  Civil  Marriage  and  Free  Religious  Cele- 
bration in  North  Carolina. 

1.  General  composition  of  the  population;  provisions  of 
the  "Fundamental  Constitutions,"  1669. 
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2.  Full  toleration  as  to  form  of  marriage   (civil  or  re- 

ligious), 1669-1715. 

a.  First  legislation  by  the  ''Assembly  of  Albemarle," 

1669. 

b.  Quaker  marriages  tolerated  during  the  entire  colon- 

ial era;  their  simple  rites  (Howard,  II,  250;  N.  C, 
Col  Rec,  I,  688). 

3.  Civil  marriages  are  abrogated  and  the  fees  for  cele- 

bration become  the  monopoly  of  the  established 
clergy,  1715,  but  where  no  minister  or  priest  re- 
sides, magistrates  may  perform  the  ceremony.  Li- 
cense fees  were  the  governor's  perquisite. 

4.  Substance  of  the  Act  of  1741. 

5.  The  Act  of  1766. 

a.  Motives  for  its  passage:   increase  of  the  amount 
of  fees. 

6.  Presbyterians  gain  some  relief. 

c.  Marriages  without  license  void. 

d.  In  all  cases  the  marriage  fees  belong  to  the  estab- 

lished clergy. 

e.  Itinerants,  missionaries,  and  all  dissenters   (except 

Quakers)  excluded  from  benefits  of  the  act. 

6.  Protests  of  the  Presbyterians  and  the  marriage  act 

of  1770. 

a.  Reasons  for  the  liberality  to  the  Presbyterians. 

b.  The  act  vetoed  by  George  III;  and  so  the  act  of 

1766  remained  in  force  till  1778. 

IV.  Episcopal  Rites  by  Law  and  Free  Civil  or  Religious  Cele- 
bration by  Custom  in  Georgia  and  South  Carolina  (Howard, 
II,  260-63). 


REFERENCES. 

For  the  colonies  in  general,  see  Cook,  in  Atlantic  Monthly  LXI;  and 
for  North  Carolina,  Weeks,  in  John^  Hopkins  Studies,  XI.  Consult  the 
bibliography  and  discussion  in  Howard,  II,  227-63. 
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Section  XIX.    Optional  Civil  or  Ecclesiastical  Marriage 
IN  THE  Middle  Colonies. 

I.  New  York  (Howard,  II,  264-308). 

1.  Law  and  custom  in  New  Netherland. 

a.  General  character  of  the  matrimonial  history  of  the 
middle  colonies  as  compared  with  that  of  early- 
New  England. 

h.  Origin  and  character  of  the  old  Dutch  law,  espec- 
ially that  of  Guelderland,  from  which  the  law  of 
New  Netherland  was  mainly  derived. 

c.  To  what  extent  was  civil  marriage  originally  es- 

tablished in  New  Netherland? 

1)  Religious  ceremony,  banns,  and  parental  consent 

probably  required. 

2)  The  first  ordinance   (1655)  :   Peter  Stuyvesant's 

letter. 

3)  The  second  ordinance  (1658-9)  :  causes  of  it  were 

precontract  and  bundling.  For  New  York,  see 
the  case  of  Seger  v.  Slingerland,  1804  (Caine, 
Reports,  II,  219-20)  ;  and  for  Pennsylvania,  the 
case  of  Hollis  v.  Wells,  1845  (Pa.  Law  Journal, 
III,  29-33). 

d.  Illustrations  of  matrimonial  administration. 

1)  Banns  in  church  or  in  the  court  house. 

2)  Case  of  Maria  Verleth  and  Johannis  van  Beeck, 

1654-5-6  (Howard,  II,  274-77). 

3)  Case  of  Laers,  1662. 

4)  Cases  of  Fabricius  and  Doxy,  1674-5. 

e.  Punishment  of  sexual  crimes. 
/.  Breach  of  promise  suits. 

g.  Widows:  wills  and  contracts  relating  to  their  re- 
marriage. 

2.  Law  and  custom  under  the  Duke  of  York. 

a.  Optional  civil  and  ecclesiastical  celebration  estab- 
lished ;  license  or  banns ;  sometimes  civil  notice  in- 
stead of  banns;  oath;  punishment  for  perjury; 
consent  of  parent,  master,  or  dame. 
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h.  Significance  of  the  nullifying  clause  in  the  law  of 
1665? 

c.  Parental   consent,   registration,    and   miscellaneous 

provisions. 

d.  The  case  of  the  Quakers  (Howard,  II,  291-93). 

e.  The  Dongan  act  of  1684 :  are  marriages  contrary  to 

it  invalid? 

3.  Lav/  and  custom  in  the  Royal  Province. 

a.  The  Dongan  act  of  1684:  was  it  repealed  in  1691? 
h.  Celebration   after   license   or   banns:    which   more 

popular?    License  fees. 
e.  Wedding    customs:     evidence    given    by    Hannah 

Thompson  (1786)  and  by  Anne  Grant. 
d.  Common  law  marriage  and  the  Lauderdale  Peerage 

Case  (Howard,  II,  300-308). 

II.  New  Jersey,  Pennsylvania,  and  Delaware. 

1.  Law  and  custom  in  New  Jersey. 

2.  Law   and    custom    in    Pennsylvania    and    Delaware: 

Quaker  marriage  laws  and  wedding  customs. 

REFERENCES. 

See  especially  Duke  of  Yorke's  Book  of  Laws;  Munsell,  Collections, 
and  Annals  of  Albany;  Cook,  in  Atlantic,  LXI;  Hannah  Thompson,  Pa. 
Mag.  of  Hist,  and  Biog.  XIV,  35;  Earle,  Colonial  Days  in  Old  New 
York;  idem,  "Among  Friends,"  in  New  England  Magazine,  XIX;  Wat- 
son, Annals  of  Philadelphia,  Index;  Hallowell,  Quaker  Invasion  (Quaker 
marriages)  ;  especially  Applegarth,  "Quakers  in  Pennsylvania,"  in  /.  H. 
U.  Studies,  X;  Howard,  II,  264-327,  with  the  literature  there  cited. 

Section  XX.    Divorce  in  the  American  Colonies. 

A.    New  England  Colonies. 
I.  Massachusetts  Bay  Colony. 

1.  Character  of  the  original  records  (Howard,  II,  328-29). 

2.  The  New  England  policy  represents  the  Puritan  Prot- 

estant doctrines. 

a.  Divorce  pertains,  not  to  criminal,  but  to  civil  juris- 
diction. 
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b.  Canonical  decree  a  mensa  nearly  abandoned  in  New 
England;  earliest  case  discovered  for  Massachu- 
setts, 1750  (Compare  Hutchinson,  Hist,  of  Mass., 
I,  383). 

3.  The  statute  of  1660  vests  jurisdiction  in  Court  of  As- 

sistants. 

a.  Question  of  an  earlier  law  in  code  of  1649 ;  question 

as  to  jurisdiction  of  Quarter  Courts  of  1639. 

b.  The  extant  cases  show  that  the  General  Court  (be- 

ing a  legislative  and  judicial  body)  tried  divorce 
cases  in  the  first  instance,  as  well  as  on  appeal 
from  the  Assistants  (Howard,  H,  337). 

c.  When  did  the  lower  (county)  courts  have  jurisdic- 

tion? 

4.  Observations  on  the  cases  in  Table  I    (Howard,  II, 

333). 

a.  What  causes  admitted:  was  male  adultery  a  cause? 

Evidence  of  the  Halsall  case,  1655-9. 

b.  No  clear  example  of  separation  a  mensa;  evidence 

of  the  case  of  Hugh  and  Mary  Drury,  1673-7? 

c.  When  annulment  was  granted? 

5.  Divorce  under  the  second  charter,  1692-1775,  and  later 

to  1786. 

a.  Jurisdiction  vested  in  governor  and  council  by  act 

of  1692 ;  legislature  ceased  to  interfere. 

b.  Alimony  to  the  wife  by  act  1696. 

c.  Causes  not  enumerated  by  statute;  effect  of  long 

absence. 

d.  Observations  on  the  107  cases  in  Tables  II  and  III. 

1)  Divorce  a  mensa  allowed. 

2)  Cruelty  alone  not  sufficient  cause  for  full  divorce. 

3)  After  1776  male  adultery  admitted  as  cause. 

II.  New  Hampshire,  Plymouth,  and  New  Haven  Colonies. 

1.  Causes  recognized. 

2.  Jurisdiction:  legislative  divorce. 

3.  Character  of  the  cases. 
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III.  Connecticut. 

1.  Character  of  the  laws :  their  early  maturity. 

2.  Jurisdiction. 

a.  Regularly  in  the  courts;  but 

b.  Many  cases  of  legislative  divorce,  1655-1849  (How- 

ard, II,  355-60). 

3.  Causes,  1667-1843   (Howard,  II,  354-55). 

4.  The  errors  of  Trumbull,  1788  (Howard,  II,  358,  n.  4). 

IV.  Rhode  Island. 

1.  Prevalence  of  legislative  divorce  1656-1851 ;  cases  an- 

alyzed (Howard,  II,  361  ff.). 

2.  The  statutes. 

a.  Causes  recognized. 

b.  For  a  time,  divorce  could  be  granted  by  a  town 

magistrate  (law  of  1655). 

c.  Jurisdiction  vested  in  superior  court,  1747 ;  but  the 

legislature  continued  to  act. 

B.  The  Southern  Colonies, 

I.  The  English  Divorce  Laws  were  in  Abeyance  because  Courts 
with  Divorce  Jurisdiction  were  not  Established  (Bishop, 
Mar.,  Div.,  and  Sep.,  I,  sees.  115-37 ;  Howard,  II,  366-67) . 

1.  In  the  South,  before  the  Revolution,  neither  separation 

a  mensa  nor  divorce  a  vinculo  was  granted  by  the 
courts. 

2.  There  is  no  example  of  legislative  divorce  before  the  j 

Revolution.  ^ 

3.  There  are  examples  of  parol  separation,  as,  for  in- 

stance, by  mutual  consent.  In  these  cases  separate 
alimony  or  maintenance  was  granted,  contrary  to  the 
English  practice. 

II.  Observations  on  the  Cases  (Howard,  II,  368-76). 

C.    Arbitration  and  Divorce  in  the  Middle  Colonies. 
I.  In  New  Netherland. 

1.  Civil  courts  had  jurisdiction  in  both  kinds  of  divorce. 

2.  Arbitration   was    employed,    even   after   the   English 

rule  began. 

3.  Observations  on  the  cases  (Howard,  II,  376-82). 
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II.  In  New  York  under  English  Rule. 

1.  No  courts  with  divorce  jurisdiction;  meaning  of  the 

Duke's  law? 

2.  Possible  survival  of  Dutch  law  and  custom  for  a  time. 

3.  No  example  of  legislative  divorce  after  1683  discov- 

ered. 

4.  Governors  said  to  have  granted  divorces  before  1689 

(according  to  Golden). 

III.  In  New  Jersey  (Howard,  II,  385). 

IV.  In  Pennsylvania  (Howard,  II,  385-87). 

1.  Provision  of  the  Great  Law  of  1682  retained  in  later 

acts.    Separation  a  mensa  actually  allowed  only  for 
bigamy. 

2.  Legislative  divorces  were  granted  (see  the  References 

in  Howard,  II,  328-29;  and  the  foot  notes,  330-87). 

Section  XXI.    Social  Control  of  the  Domestic  Relations. 

I.  The  Decay  of  the  Old  Household  Constitution  and  the  Cor- 
responding Rise  of  New  Forms  of  Social  Control. 

1.  Definitions  of  ''household"  and  "constitution"  as  here 

used. 

2.  Progress  of  the  dual  process  of  decay  and  substitution. 

a.  In  the  world. 

b.  In  the  United  States. 

3.  For  guidance,  do  we  need  a  ''Household  Program?" 

II.  Why  the  Mediaeval  Household  Constitution  is  being  Dis- 
solved. 

1.  Social  liberation  of  wife  and  child  in  the  family. 

2.  The  family  society  is  becoming  a  psychic  fact. 

3.  The  decline  of  patriarchal  authority  has  inured  to  the 

benefit  of  the  state.     At  the  Reformation  arose  the 
idea  of  the  "Christian  State." 

III.  The  Repudiation  of  Sacramental  Marriage  and  the  De- 
cline of  Patriarchal  Authority  cleared  the  Way  for  the 
Social  Control  of  the  Domestic  Relations. 

1.  In  effect  Luther's  dictum  recognizes  marriage  and  the 
family  as  social  institutions. 
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2.  Yet  mob-mind,  fatalism,  is  still  powerful  in  the  field 
of  domestic  relations.  Sterility  of  the  literature 
which  appeals  to  ancient  authority. 

IV.  Growth  of  Social  Control:      The  State  becomes  Over- 
Parent. 

1.  Society  assumes  full  responsibility  for  the  marriage 

contract. 
a.  Civil  marriage. 
6.  Civil  divorce. 

2.  Compulsory  Education. 

a.  To  what  extent  has  the  teacher  supplanted  the 
parent? 

h.  Shall  there  be  compulsory  medical  and  sanitary  in- 
spection ? 

c.  Shall  the  state  supply  bread  for  the  hungry  child? 

3.  Forms  of  child-saving  caused  by  the  industrial  revo- 

lution, 
a.  Child-labor  laws. 
h.  Laws  against  cruelty. 
c.  Other  forms  of  protection. 

4.  The  delinquent  child  and  the  juvenile  court. 

5.  The  neglected  child :  is  there  need  of  further  state  in- 

tervention to  check  infant  mortality  and  child-neglect 
or  child-exploitation  ? 

6.  Social  protection  of  mothers, 
a.  Insurance? 

h.  Endowment? 

7.  Improvement  of  the  human  breed, 
a.  Positive  eugenics :  selection. 

h.  Negative  eugenics:  prevention. 

8.  Social  hygiene ;  what  shall  be  done  to  check  the  ''great 

black  plague?" 

9.  Urgent  need  of  further  social  control  of  the  marriage 

relation, 
a.  The  call  for  a  new  marriage  code. 
6.  *The  call  for  a  check  to  the  union  of  the  unfit. 
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1)  Sterilization  of  criminals:  is  the  remedy  safe  or 

effective? 

2)  Certification  of  fitness  for  wedlock. 

10.  Other  forms  of  state  control  of  the  domestic  relations. 

V.  Do  we  need  a  ''College  of  the  Domestic  Relations"  as 
much  as  a  College  of  Medicine  or  Law? 

REFERENCES. 

Of  course,  the  literature  of  the  various  social  services  or  movements 
mentioned  provides  the  proof  of  the  evolution  under  discussion.  Some  of 
the  topics  are  considered  more  in  detail  in  the  later  sections  of  the 
syllabus. 

Read  Howard,  "Social  Control  and  the  Function  of  the  Family,"  in 
Congress  of  Arts  and  Science,  VII,  699-708;  idem,  "Social  Control  of  the 
Domestic  Relations,"  in  Publications  of  the  American  Sociological  So- 
ciety, V  (1910),  212-24;  or  the  same  in  American  Journal  of  Sociology, 
XVI  (May,  1911),  805-17. 


Section  XXII.    Divorce  Laws  and  Divorces  in  the 
United  States. 

A.    Analysis  of  the  Existing  Laws. 
I.  General  Principles. 
1.  Historical. 

a.  The  foundation  laid  in  the  New  England  laws  of  the 

colonial  period. 

b.  Legislative  divorce:  long  existed  in  the  South  and 

West. 

1)  In  Delaware  till  constitution  of  1897. 

2)  Apparently     still     sanctioned     in     Connecticut 

(1904). 

3)  Elsewhere  superseded  by  judicial  divorce. 

c.  Number  of  statutory  causes  increased :  rise  of  those 

indicating  social  trend  (narcotics,  drunkenness, 
etc.) 

d.  Introduction  of  decree  nisi:  Massachusetts  (1867)  ; 

Maine  (1883)  ;  Rhode  Island  (1902)  ;  New  York 
(1902)  ;  Oklahoma  (1893)  ;  California  (1903)  ; 
Nebraska  (1909). 
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2.  Jurisdiction  and  legislation  belong  to  the  state,  except 

for  the  districts  and  territories. 

3.  Right  of  the  state  to  allow  divorce  and  to  determine 

the  conditions  established. 

II.  Kinds  of  Divorce. 

1.  Divorce  a  vinculo  or  complete  divorce  in  all  states,  ex- 

cept South  Carolina. 

2.  Separation  from  bed  and  board  in  23  states;  in  7 

states  separate  maintenance  is  practically  equivalent 
to  separation  from  bed  and  board. 

III.  Statutory  Causes. 

1.  Number  varies  from  one  in  New  York,  North  Caro- 

line, and  District  of  Columbia  to  fourteen  in  New 
Hampshire. 

2.  Adultery  is  a  cause  in  all ;  desertion,  in  all  except  New 

York  and  District  of  Columbia;  cruelty,  in  all  but 
eight. 

3.  Other  causes. 

IV.  Remarriage  of  the  Divorced  Persons. 

1.  Do  the  restrictions  apply  to  the  remarriage  of  the  per- 

sons with  each  other? 

2.  In  19  states  no  restraint  (1904). 

3.  In  the  other  states  are  restraints  on  one  or  both  of 

the  parties : 
a.  As  to  penalty ;  or 
h.  To  allow  time  for  proceedings  in  error  or  on  appeal,  j 

4.  Variety  of  the  restrictions. 

5.  These  restrictions  may  be  evaded. 

a.  For  Massachusetts,  see  case  of  Putnam  v.  Putnam 

(1829),  8  Pickering,  433-35. 
h.  For    New    York,    see    Van  Vorhis    v,    Brintnall, 

(1881),  86  iV.  Y.,  18. 

c.  For  Washington,  see  Wiley  v.   Willey    (1900),  22 

WasK  115-21. 

d.  For  California,  see  Estate  of  Wood    (1902),   137 

Col.,  129. 
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V.  Residence. 

1.  Analysis  of  provisions:  term  varies  from  six  months 

to  five  years. 

2.  Stringent  laws  in  District  of  Columbia   (1901)   and 

Massachusetts. 

3.  Laws  to  prevent  clandestine  divorce,  by  evasion  of  the 

residence  requirement,  in  Delaware,  Maine,  Massa- 
chusetts, and  Tennessee. 

VI.  Notice. 

1.  By  publication:   abuse  of  publication   in  the  news- 

papers. 

2.  Rise  of  more  rigorous  laws  as  to  notice  to  defendant 

when  personal  service  cannot  be  had. 

B,    The  Reform  of  American  Divorce  Laws. 

I.  The  Question  of  Uniformity. 

1.  Is  there  need  of  uniformity?    Would  uniformity  cause 

an  unjust  restriction  on  liberal  legislation? 

2.  If  there  should  be  uniformity,  how  may  it  be  attained? 
a.  By  a  Federal  law  under  a  constitutional  amend- 
ment?   What  objections?    What  advantages? 

6.  By  cooperation  of  the  state  legislatures?  Work  of 
the  state  commissions  on  uniform  legislation. 
Character  of  the  model  law  of  divorce  procedure 
recommended  by  the  Divorce  Congress,  1906? 

3.  Work  of  Rev.  S.  W.  Dike  and  the  National  League  for 

the  Protection  of  the  Family. 

II.  The  Limits  of  Reform  through  Legislation. 

1.  The  fundamental  causes  of  divorce  are  beyond  the 

reach  of  the  statute  maker;  but  law  can  create  a 
favorable  environment  for  reform.  There  may  be 
"good"  divorce  laws  (Contra,  Bryce,  Studies  853. 
Cf.  Howard,  III,  203-04). 

2.  How  may  clandestine  divorce  be  checked? 

a.  The  evil  has  been  exaggerated  (Dike,  in  Pol.  Science 
Quarterly,  IV,  608-12 ;  Willcox,  in  ihid.,  VIII,  90-92  ; 
Wright,  in  Arena,  V,  142  ff. ;  Howard,  III,  205-07). 

h.  The  evil  has  been  slightly  checked  by  more  careful 
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laws  regarding  notice  and  residence ;  also  by  court 
decisions  (Howard,  III,  202,  n.  2). 

3.  Is  the  number  of  divorces  directly  influenced  by  legis- 

lation ? 
a.  Theory  of  Bertillon  (1883). 
h.  Wright's  conclusions  (Report,  150  ff.). 

c.  Willcox's  conclusion  (Study  in  Vital  Statistics,  85- 

90;  idem,  Divorce  Problem,  41-61). 

d.  Criticism  of  Willcox;  there  seems  to  be  a  margin 

within  which  the  law-maker  can  exercise  a  good 
influence  in  checking  hasty  divorce  (Howard,  III, 
219-22). 

4.  Would  restrictions  upon  re-marriage  lower  the  divorce 

rate?     (Howard,  III,  218-19.     See  next  section). 

5.  Should  we  have  special  divorce  courts? 

6.  Should    the   state's    attorney    resist    undefended    pe- 

titions ? 

7.  Value  of  the  decree  nisi? 

C.     Frequency  of  Divorce, 

I.  The  two  Government  Reports. 

1.  That  of  Commissioner  Wright  for  the  period,  1867- 

1886. 

2.  That  of  Director  North  for  the  period,  1887-1906. 

I I.  Lessons  from  the  Reports. 

1.  The  total  number  as  compared  with  marriages  cele- 

brated in  each  period. 

2.  The  relative  number  according  to  population. 

3.  Variations  in  the  rate  among  the  states. 

4.  The  divorce  rate  and  the  absolute  number  of  divorces 

in  the  United  States  as  compared  with  other  coun- 
tries. 

5.  Divorce  rates  and  marriage  rates  in  country  and  city. 

6.  The  divorce  rate  and  the  marriage  rate  fall  in  hard 

times  and  rise  on  the  return  of  prosperity. 

7.  For  sociological  interpretation  of  the  divorce  statistics, 

see  the  next  section. 
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REFERENCES. 

Of  primary  importance  are  the  two  great  Government  Reports.  With 
these  should  be  used  the  Proceedings  of  the  National  Congress  on  Uni- 
form Divorce  Laws  (1906) ;  and  the  Reports  of  Secretary  S.  W.  Dike 
for  the  National  League  for  the  Protection  of  the  Family. 

For  discussion,  consult  Wright,  in  Arena,  V,  142  ff.;  Dike,  in  Political 
Science  Quarterly,  IV;  Willcox,  Divorce  Problem,  in  Columbia  University 
Studies,  I;  Bryce,  Studies  in  History  and  Jurisprudence;  Jameson,  in 
North  American  Review,  Vol.  136;  Farr,  Vital  Statistics,  68-75;  News- 
holme,  Vital  Statistics,  45-46;  Dike,  in  Princeton  Review,  March,  1884; 
idem,  "Uniform  Divorce  Laws,"  in  Arena,  II,  399-408;  Bennett,  in 
Forum,  II,  429-38;  Stewart,  in  Popular  Sc.  Monthly,  XXIII,  232  ff.; 
Snyder,  Geography  of  Marriage,  182  ff . ;  Mayo-Smith,  Statistics  and  Soci- 
ology, 101  ff.,  passim;  Whitney,  Marriage  and  Divorce,  108-56;  Willcox, 
in  Political  Science  Quarterly,  VILI ;  Howard,  III,  203-23. 

For  a  fuller  expression  of  the  views  presented  in  this  outline,  see 
Howard,  Matrimonial  Institutions,  III,  chap,  xvii-xviii.  For  more  con- 
densed discussions,  see  his  articles  on  "Divorce"  in  Bliss'  New  Encyclo- 
pedia of  Social  Reform  and  in  Schaaf-  Herzog,  Encyyclopedia  of  Re- 
ligious Knowledge;  the  article  on  "Marriage  and  Divorce"  in  the  En/- 
cyclopedia  Americana,  vol.  x;  and  another  on  "The  Problem  of  Uniform 
Divorce  Law  in  the  United  States,"  in  the  American  Lawyer,  XIV,  Jah., 
1906,  pp.  15-17. 

Section  XXIII.    Is  the  Freer  Granting  of  Divorce  an 
Evil?   A  New  Theory. 

I.  America's  Divorce  Record  Unique. 

1.  Salient  facts  from  the  Report  of  Director  North, 
a.  For  the  whole  country. 

6.  For  particular  states. 

c.  Compared  with  Japan ;  and  with  European  states. 

2.  How  shall  the  facts  be  interpreted? 

a.  The  Reformation  doctrine. 

b.  Theory  of  the  function  of  the  modern  state. 

II.  Imaginary  Causes  of  Divorce. 

1.  Imperfect  legislation  and  faulty  judicial  procedure  are 
not  a  principal  cause  of  the  divorce  movement. 

a.  While  the  laws  have  become  much  better,  divorce 

has  increased  threefold  since  1870. 

b.  Only  15.4  per  cent  of  the  decrees  granted,  1887- 

1906,  were  contested.    Does  this  mean  a  tendency 
to  dissolve  wedlock  by  mutual  consent? 


56  THE  FAMILY  AND   MAERIAGE.  ^ 

c.  Interstate  migration  for  easy  divorce  has  not  notice- 

ably raised  the  divorce  rate. 

d.  Liberal  divorce  laws  do  not  perceptibly  raise  the 

rate ;  they  do  not  invite  divorce. 

6.  Divorced  persons  do  not  remarry  much  faster  than 
do  widows  or  widowers. 

/.  America's  divorce  record  does  not  indicate  low  do- 
mestic morality. 
2.  Value  of  good  divorce  laws. 


J 


III.  Bad  Social  Conditions  which  may  be  Remedied  are  the 
True  Causes  of  the  Divorce  Movement. 

1.  The  sociological  law :    'The  modern  divorce  movement 

is  an  incident  of  a  transition  process  in  social  evo- 
lution and  hence  it  is  due  primarily  to  social  mis- 
selection  and  the  clash  of  ideals." 

a.  The  accelerated  divorce  movement  is  an  incident  in 

the  process  of  spiritual  liberation  which  is  radically 
changing  the  relative  positions  of  man  and  woman 
in  the  family  and  in  society. 

b.  This  process  is  not  yet  complete ;  we  are  in  the  stage 

of  transition  from  old  to  new  ideals  of  liberty. 

c.  In  consequence  of  the  new  ideal  of  rights  and  duties, 

the  husband  and  wife,  and  the  wife  more  often 
than  the  husband,  are  sensitive  and  there  is  fre- 
quent clash. 

2.  Liberty  of  divorce  has  a  special  interest  for  woman; 

because  by  it  she  is  relieved  of  the  pressure  of  bad 
social  conditions. 

a.  Sixty-six  per  cent  of  all  decrees  are  granted  on  the 

wife's  petition.  Why  more  decrees  for  adultery  on 
the  husband's  petition? 

b.  Social  meaning  of  the  new  statutory  grounds  of  di- 

vorce? The  scriptural  offence  is  not  the  only  way 
of  betraying  wife  and  child. 

c.  Meaning  of  the  vast  number  of  divorces  for  cruelty, 

neglect  to  provide,  and  for  drunkenness? 

d.  The  problem  of  desertion. 
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IV.  The  Remedies. 

1.  Improve  social  conditions  such  as  those  just  mentioned. 
li  2.  Develop  a  system  of  education  dealing  with  sex,  par- 
1  enthood,  and  the  family  life. 

1a     ^*  "^^  away  with  bad  marriage  laws  and  bad  marriages 
l^k  as  being  the  most  dangerous  of  the  conditions  caus- 

l^p  ing  divorce  (see  later  sections). 

'p"  REFERENCES. 

I  Read  especially  Lichtenberger,  Divorce:  A  Study  in  Social  Causation, 
in  Columbia  University  Studies,  vol.  xxxv  (1909)  ;  Howard,  "Is  the  Freer 
Granting  of  Divorce  and  Evil?"  in  Publications  of  the  American  Sociol- 
ogical Society,  III  (1908),  150-80;  or  the  same  in  American  Journal  of 
Sociology  (May,  1909)  ;  idem,  "Divorce  and  Public  Welfare,"  in  Mc- 
Clure*s  Magazine,  XXXIV  (Dec,  1909),  232-42;  idem,  "How  to  Check 
Increasing  Divorce:  What  Better  Marriage  Laws  Would  Do,"  in  The 
Ladies'  Home  Journal  (Oct.  1,  1910),  21-22.  Cf.  Matrimonial  Institu- 
tions, III,  chap,  xviii,  and  the  literature  there  cited. 

Section  XXIV.    Bad  Marriage  Laws  and  Bad  Marriages. 

I.  General  Character  of  the  Matrimonial  Legislation  of  the 
States. 

1.  General  analysis  of  the  marriage  laws  of  the  statas, 

1776-1913  (Howard,  Matrimonial  Institutions,  II, 
388-497:  to  1904). 

2.  This  legislation  defective  in  almost  every  part  as  com- 

pared with  that  of  the  more  progressive  European 
states  (Howard,  Matrimonial  Institutions,  III,  chap, 
xviii,  161-203,  253-59). 

II.  Principal  Changes  Needed  in  the  Marriage  Codes  of  the 
States. 

1.  The  "Common  law"  contract  should  be  abolished  in  all 

the  states  by  statute  (Howard,  III,  170-85). 

a.  By  1909,  nineteen  states  and  territories  had  repud- 
diated  the  informal  contract,  seven  by  statute. 

h.  In  reality,  the  comnion  law  marriage  is  a  survival 
of  the  canon  law  contract,  with  its  principal  evils. 

2.  The  "age  of  consent"  to  carnal  knowledge  ought  to  be 

raised  to  18  or  21  years,  the  age  of  majority  for  the 
sexes. 
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a.  Dangers  of  the  low  age  standard. 

b.  The  fight  for  reform,  1885-1904  (Howard,  III,  195- 

203). 

3.  The  laws  regarding  the  forbidden  degrees  should  be 

unified  and  modernized. 

4.  The  marriage  age  requirement  is  often  too  low. 

a.  Present  age  of  consent  by  the  parties :  males,  14-21 ; 

females,  12-18. 

b.  Present  age  for  parental  consent:  males,  16-21;  fe- 

males, 16-21. 

c.  The  age  of  consent  to  marriage  should  be  that  of 

legal  majority  (18-21). 

1)  Why  should  the  parent  have  the  right  to  permit 

immature  wedlock? 

2)  The  law  in  European  states? 

5.  We  need  a  modern  system  of  license  and  civil  banns. 

a.  The  administrative  provisions  regarding  license,  re- 

turn, identification,  proof,  and  record  should  be 
thoroughly  revised. 

b.  Notice  of  intention  to  marry  should  be  published  at 

least  20  days  before  license  is  issued.  Value  of  the 
special  5  day  provisions  in  Wisconsin,  Rhode  Is- 
land, Maine,  New  Jersey,  and  formerly  in  New 
Hampshire?    Of  the  Porto  Rico  10  day  provision? 

c.  Ought  there  to  be  a  residence  requirement  for  per- 

sons wishing  to  marry?    The  home  of  the  bride? 

d.  The  lesson  from  European  experience. 

6.  The  American  plan  of  optional  civil  or  ecclesiastical 

celebration  should  be  abandoned. 

a.  Civil  celebration  should  be  obligatory. 

b.  Should  we  have  trained  civil  marriage  celebrants? 

c.  Evils  of  the  present  system.     Do  the  Fleet  parson 

and  the  venal  magistrate  exist  on  American  soil? 

7.  The  supreme  need  of  a  modern  system  of  registration 

and  publication. 

ril.  Cure  Marriage,  Cure  Divorce. 

1.  Why  bad  marriage  laws  are  more  harmful  than  bad 
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"divorce  laws.    The  Gretna  Green  or  marriage  resort 
is  more  fruitful  of  divorces  than  is  the  divorce  colony. 

2.  Bad  marriages  as  the  breeders  of  divorces. 

a.  Frivolous  and  immature  unions. 

b.  Mentally,  physically,  and  morally  unfit  marriages. 

c.  Impulsive  marriages;  abuse  of  the  notion  of  ''ro- 

mantic love." 

3.  Restrictions  on  the  marriage  of  the  unfit. 

a.  Recent  state  enactments. 

b.  Dean  Walter  T.   Sumner's  declaration    (see  G.  R. 

Taylor,  in  The  Survey,  May  18,  1912,  pp.  291-92). 
How  carried  out  in  recent  state  laws  ? 

4.  Japan's  lesson  for  us. 

IV.  Education  as  the  Remedy  for  Ills  of  Marriage,  Divorce, 
and  the  Family  (see  later  sections  in  this  outline) . 

REFERENCES. 
The  writer's  views  are  summarized  in  The  Ladies'  Home  Journal  (Oct. 
1,  1910)  ;  in  "Divorce  and  Public  Welfare,"  in  McClure's  Magazine 
(December,  1909)  ;  "Is  the  Freer  Granting  of  Divorce  an  Evil?"  in 
Publications  of  the  American  Sociological  Society,  III,  150-80,  or  the 
same  in  American  Journal  of  Sociology  (May,  1909)  ;  "Social  Control 
of  the  Domestic  Relations,"  in  Publications  of  the  American  Sociological 
Society,  V,  221-24;  or  the  same  in  American  Journal  of  Sociology  (May, 
1911) ;  Matrimonial  Institutions,  II,  chap.  xvi.  Ill,  xviii.  Cf.  Lichten- 
berger,  Divorce:  A  Study  in  Social  Causation,  98  ff.,  106-107,  149-50,  160; 
and  Ellen  Key,  "Free  Divorce,"  in  Love  and  Marriage,  287-358.  Consult 
the  Select  Bibliography,  II. 

Section  XXV.    Modern  Industrial  Conditions  as  Affect- 
ing THE  Family. 

I.  Industrial  and  Economic  Factors  in  the  Development  of 
Marriage  and  the  Family. 

1.  Economic  forces  in  primitive  society. 

2.  Woman  and  the  primitive  industrial  arts. 

3.  Woman  and  the  modern  industrial  vocations  (see  next 

section) . 

II.  Characteristics  of  the  Domestic  or  Household  Manufactur- 
ing System  (Taylor,  Modern  Factory  System,  1891). 

1.  Favored  individual  skill  and  independence. 

2.  Favored  solidarity  of  the  family  group. 
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III.  Characteristics  of  the  Modern  Machine  Factory  System 
(Nicholson,  Effects  of  Machinery  on  Wages), 

1.  Through  the  minute  division  of  labor,  it  lessens  the  in- 

dividuality, the  craftmanship,  and  the  independence 
of  the  worker. 

2.  Concentrates  population  in  urban  centres,  with  vast 

social  consequences. 

3.  Makes  employment  unsteady,  work  less  mobile,  and  toil 

more  monotonous.    Social  meaning  of  fatigue? 

4.  Decreases  the  length  of  the  ''working  life*';  causes 

mental  and  physical  degeneration  of  the  industrial 
class. 

IV.  The  Homes  of  the  Industrial  Population. 

1.  Insanitary  and  unattractive  dwellings. 

2.  Immoral  environment. 

3.  Invasion  of  the  home  by  the  factory — "sweating  sys- 

tem." Role  of  the  middleman?  Evasion  of  inspec- 
tion laws;  competition  of  hand  and  foot  with  ma- 
chinery. 

V.  The  Modern  City  is  Mainly  the  Creature  of  Modern  In- 
dustry: What  is  its  Influence  on  the  Family?  (Henderson, 
in  Publications  of  the  American  Sociological  Society,  HI, 
93-105). 

1.  Physical  effects  of  congestion, 
a.  The  death  rate. 

h.  The  birth  rate. 

2.  The  moral  effects :  ''communistic  urban  habits  ;'*  indus- 

trial diseases;  venereal  diseases;  divorce;  desertion. 

3.  May  urban  conditions  be  socially  controlled? 

4.  Need  of  compulsory  industrial  insurance. 

VI.  The  Standard  of  Living  in  the  Industrial  Population. 

1.  Wages  in  the  United  States  (See  Scott  Nearing's  book) . 

2.  The  evidence  from  the  wage  eagners's  budgets  (con- 

sult the  books  of  Chapin,  More,  Ryan,  Streightoff, 
and  the  other  literature  below  cited). 

VII.  General  Result  of  the  Influence  of  Industrial  Conditions 
on  the  Solidiarity  of  the  Family. 
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1.  Destruction  or  weakening  of  home  associations. 

2.  Relations  of  husband  and  wife;  survival  of  the  patri- 

archal regime. 

3.  Relations  of  parent  and  child. 

a.  Parental  neglect  and  tyranny. 

b.  Ignorance  of  parental  duties. 

c.  Exploitation  of  children  for  support  of  parents  in 
old  age;  child  labor. 

4.  Instability  of  the  family ;  desertion  and  failure  to  **pro- 

vide." 

5.  Low^  standard  of  social  life. 

a.  Recreations ;  the  saloon  as  a  social  center. 

b.  Immorality. 

c.  Wasteful  expenditure. 
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Wage;  Chapin,  "Influence  of  Income  on  Standards  of  Life,"  in  Publica- 
tions of  Am.  Sociological  Society,  III  63-72;  Byington,  "The  Family  in 
a  Typical  Mill  Town,"  in  ibid.,  73-84;  Devine,  "Results  of  the  Pittsburg 
Survey,"  in  ibid.,  85-92;  especially  the  Eighteenth  Report  of  the  Com- 
missioner of  Labor,  and  the  British  Report,  above  mentioned;  Bosworth, 
"The  Living  Wage  of  Women  Workers,"  in  Annals,  XXXVII,  Supple- 
ment. '  l^^^l^ 
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IV.  General  References,  Books: — Roberts,  The  Anthracite  Coal  In- 
dustry; Nicholson,  Effects  of  Machinery  on  Wages;  Gohre,  Drei  Monate 
Fabrikarbeiter ;  Rade,  Die  sittlichreligiose  Gedankenwelt  unserer  Indus- 
trie arbeiter ;  Stewart,  Disintegration  of  the  Families  of  the  Working- 
men;  Henderson,  Social  Elements,  73;  Ely,  Studies  in  the  Evolution  of 
Industrial  Societ'^;  Spahr,  America's  Working  People;  Molesworth,  His- 
tory of  England;  Webb,  Problem,s  of  Industry;  Taylor,  Modern  Factory 
System;  Kelley,  Some  Ethical  Gains  Through  Legislation;  De  Forest  and 
Veiller,  The  Tenement  House  Problem;  Addams,  Democracy  and  Social 
Ethics;  Hunter,  Socialists  at  Wor\i,  194  ff. 

V.  General  References,  Articles: — Henderson,  "Are  Modern  Industry 
and  City  Life  Unfavorable  to  the  Family?"  in  Publications  of  the  Amer- 
ican Sociological  Society,  III,  93-105;  Butterfield,  "Rural  Life  and  the 
Family,"  in  ibid.,  106-14;  Crowell,  "Pittsburg's  Housing  Problem,"  in 
Char,  and  Commons  (Mar.  7,  1908)  ;  Schloss,  "What  is  the  Sweating 
System?"  in  Charity  Organization  Revievj  (Feb.  1889)  ;  MacLean,  "The 
Sweat  Shop  in  Summer,"  Am.  Jour.  Soc,  IX,  289-309;  Levasseur,  "The 
American  Workman,"  Yale  Rev.  (May,  1898)  ;  Hunter,  "Housing  in 
American  Cities,"  in  Munic.  Aff.,  VI,  333-46;  Knorr,  "The  Housing  of 
Working  Women,"  in  Arena,  XXX-  420-26;  "The  Problem  of  Industry 
and  Overcrowding,"  in  an  editorial.  Outlook  (Mar.  21,  1908)  ;  Thompson, 
"Effects  of  Industrialism  upon  Political  and  Social  Ideas,"  in  Annals, 
XXXV,  134-42;  Kelley,  "The  Invasion  of  the  Family  by  Industry,"  in 
Annals,  XXXIV,  90-96. 


Section  XXVI.   The  Family  as  Affected  by  the  Changing 
Social  Condition  of  Woman:  Her  Advance  To- 
ward Economic,  Intellectual,  and 
Vocational  Freedom. 

I.  The  Economic  Emancipation  of  Woman  (Zueblin,  in  Amer- 
ican Sociological  Society,  Publication,  III,  30-38;  or  the 
same  in  Am.  Journal  of  Sociology,  XIV,  606-14;  Oilman, 
Women  and  Economics,  5,  12  ff.,  37  ff.,  48,  122-45,  passim; 
idem,  in  American  Sociological  Society,  Publications,  III, 
16-29 ;  or  the  same  in  Am.  Journal  of  Sociology,  XIV,  592- 
605 ;  Howard,  Matrimonial  Institutions,  III,  246-50) . 

1.  Origin  of  the  social  subjection  of  wives  (Westermarck, 
Moral  Ideas,  I,  629-69) . 

a.  Sex-subjection. 

h.  Economic  subjection. 

c.  Political  subjection. 

2.  Origin  of  subjection  of  children  (Westermarck,  Moral 

Ideas,  I,  597-628). 
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3.  Woman's  sex-function  as  an  economic  function. 

a.  The  female  the  original  chooser  in  sex-selection; 

has  this  function  passed  to  the  human  male  ?    Mod- 
ern husband-purchase. 

b.  Spiritual  results  of  the  forced  employment  of  wo- 

man's sex-capital  as  a  means  of  economic  satis- 
faction. 

1)  Modern  sale-marriage;  marriage  as  a  means  of 

"support.'* 

2)  *'Sex-parasitism"  (Olive  Schreiner,  in  Cosmopoli- 

tan, XXVIII,  183  ff.;  Zueblin,  op.  cit.,  35-37). 

3)  Legalized  prostitution  within  the  marriage  bond. 

4)  Hyprocrisy  and  "indirection"  in  domestic  and  so- 

cial life;  lack  of  connubial  companionship. 

4.  Survival  of  the  "ownership"  of  women  in  American 

and  English  law  (see  especially  the  articles  by  Wil- 
liam Hard  in  The  Delineator,  1911-12). 

5.  The  socialists's  criticism  of  the  modern  monogamic 

family  (Howard,  III,  229-35.  Cf.  Wells,  New  Worlds 
for  Old,  297  ff.,  passim;  Spargo,  Socialism,  292-93; 
Hunter,  Socialists  at  Work,  194  ff.). 

6.  The  entrance  of  woman  into  the  industrial  vocations. 

a.  Have  the  new  industrial  conditions  forced  women 

into  the  factory  and  other  economic  vocations? 

b.  Increasing   number   of   women    in    "gainful"    call- 

ings. 

c.  Women  in  particular  callings. 

d.  Moral  effects  of  domestic  service  and  factory  service 

compared    (see   Tarbell   in   American   Magazine, 
June,  1912). 

7.  Social  results  of  the  gradual  economic  emancipation 

of  women. 

a.  Alleged  harmful  results  (Cf.  Rubinow,  In  Publica- 

tions of  the  Am.  Soc.  Society,  III,  42-43). 

b.  Alleged  beneficial  results    (Cf.   Schreiner,   Woman 

and  Labor;  Abbott,  Women  in  Industry). 

c.  The  need  of  education  for  home  economics. 
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II.  The  Intellectual  Emancipation  of  Woman. 

1.  Origin  and  progress  of  the  movement. 

a.  Higher  education  of  women.    She  has  had  increas- 

ing privilege  since  ca.  1875;  but  she  is  still  re- 
stricted. 

b.  Co-education;    its    social    value    (Howard,    Matri- 

monial Institutions,  III,  245-47). 

2.  Social  meaning  of  the  intellectual  emancipation  of  wo- 

men. 

III.  Some  Problems  Arising  in  the  Changing  Status  of  Wo- 
man. 

1.  Is   the   liberation   movement   weakening   the   family- 

bond?     Causing  divorce?      (Compare  Section  XIV  '^ 
above;  and  consult  the  literature  in  Howard,  III, 
225-29,  notes). 

2.  Are  educated  women  shunning  marriage  and  matern- 

ity? 
a.  Good  and  bad  sides  of  a  rising  marriage  age. 
h.  Good  and  bad  sides  of  a  falling  birth-rate. 

c.  Fecundity  of  college  and  non-college  women. 

3.  Are  modern  social  conditions  calling  for  equal  edu- 

cation of  women? 

a.  To  enable  them  to  do  their  share  of  the  world's 

work? 

b.  To  enable  the  mother  to  give  her  children  the  proper 

training  now  demanded  for  the  family  life? 

c.  For  the  highest  development  of  woman  herself  as 

a  spiritual  being? 

REFERENCES. 

I.  Women  in  Industry: — Important  sources  are  the  government  re- 
port on  Woman  and  Child  Wage-Earners  in  the  United  States;  the 
Eleventh  Annual  Report  of  the  Bureau  of  Labor  on  Work  and  Wages 
of  Men,  Women,  and  Children;  Industrial  Commission,  VII;  and  the 
government  report  of  1893  on  the  Sweating  System. 

The  most  helpful  books  are  Abbott,  Woynen  in  Industry;  Adams 
and  Sumner.  Labor  Problems;  Butler,  Women  in  the  Trades;  idem, 
Saleswomen  in  Mercantile  Stores;  Cadbury,  Matheson,  and  Shann, 
Women's  Work  and  Wages;  Collet,  Educated  Working  Women;  Eaves, 
California  Labor  Legislation;  Kelley,  Som,e  Ethical  Gains  through  Leg- 
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islation;  Labor  Laws  and  their  Enforcew,ent,  edited  by  Kingsbury; 
MacLean,  Wage-Earning  Women;  Mitchell,  Organized  Labor;  Perkins, 
Vocations  for  Train-ed  Women,  Richardson;  Girl  Who  Earns  her  Own 
Living;  Salmon,  Domestic  Service;  Schreiner,  Woman  and  Labor;  Gil- 
man  (Stetson),  Women  and  Econom^ics;  Van  Vorst,  Woman  who  Toils; 
Willet,  Women  in  the  Clothing  Trade;  Van  Kleeck,  Women  in  the  Book- 
binding Trade. 

The  periodical  literature  is  large.  Among  the  best  articles  are  Gil- 
man,  "Reaction  of  Home  Conditions  on  the  Family,"  in  Publications 
of  the  American  Sociological  Society,  III,  16-29;  Zueblin,  "Women  and 
Economic  Dependence,"  in  ibid.,  30-38;  Weatherly,  "Access  of  Women 
to  Industrial  Occupations,"  in  ibid.,  124-36;  Commander,  "The  Self-Sup- 
porting Woman  and  the  Family,"  in  ibid.,  136-41;  Kelley,  "Women  in 
Trade  Unions,"  Outlook,  LXXXIV,  926-31;  Thomas,  "Woman  and  the 
Occupations,"  in  American  Magazine,  LXVIII,  463-70;  Filene,  Richard- 
son and  Stokes,  Annals,  XXVII,  613  ff.;  Olive  Schreiner,  "The  Woman's 
Movement  of  Our  Day,"  in  Harper's  Bazar,  XXXVI,  3-8,  103-107,  222-27; 
idem,  "Woman  Question,"  in  Cosmopolitan,  XXVIII,  45-54,  182-92;  Hard 
and  Dorr,  "Woman's  Invasion,"  in  Everybody's,  XIX,  579-91,  798-810, 
XX,  73-85,  236-48,  372-85,  521-32;  Abbott  and  Breckinridge,  "Employ- 
ment of  Women  in  Industries,  Twelfth  Census  Statistics,"  in  Journal 
of  Political  Economy,  XIV,  14-40;  Hutchins,  "Woman's  Industrial  Ca- 
reer," in  Sociological  Review,  II,  338-48;  Bosworth,  "The  Living  Wage 
of  Women  Workers,"  in  Annals,  XXXVII,  Supplement. 

II.  Woman  and  Educational  Equality: — Smith,  "Coeducation  in  the 
Schools  and  Colleges  of  the  United  States,"  in  Commissioner  of  Edu- 
cation, Report  (1903),  I,  1047-78;  Thomas,  "The  Education  of  Women," 
in  Butler,  Education  in  the  United  States,  I,  319-58;  Talbot,  The  Edu- 
ciation  of  Women;  idem,  in  Publications  of  Am.  Soc.  Society,  III,  43-45; 
Smith,  "Statistics  of  College  and  Non-College  Women,"  in  Pub.  of  the 
Am.  Stat.  Ass.,  VII,  1-26;  Sidgwick,  Health  Statistics  of  Women  Stu^ 
dents  of  Cambridge  and  Oxford  and  their  Sisters;  Shinn,  "The  Marriage 
Rate  of  College  Women,"  in  Century,  L,  946-48;  Wells,  "Higher  Educa- 
tion of  Women,"  in  Publications  of  the  Am.  Soc.  Society,  III,  115-23; 
Parsons,  "Higher  Education  of  Women,"  in  ibid.,  142-47;  Hall  and 
Smith,  "Marriage  and  Fecundity  of  College  Men  and  Women,"  in 
Pedagogical  Seminar,  X,  301-305;  Howes,  Health  Statistics  of  Women 
College  Graduates;  Abbott,  "Generation  of  College  Women,"  in  Forum, 
XX,  378  ff. ;  Lourbet,  La  femme  devant  la  science  contemporaine. 

III.  General  References: — Bailey,  Modern  Social  Conditions,  152-62, 
on  marriage  in  relation  to  industry  in  Europe;  Wright,  Problems  of 
Modern  Industry,  101  ff . ;  Ross,  "Western  Civilization  and  the  Birth- 
Rate,"  in  Publications  of  the  Am.  Soc.  Society,  I,  29-54  (with  discussion 
by  various  specialists)  ;  Corin,  Mating,  Marriage,  and  the  Status  of 
Women. 

On  the  alleged  disintegration  of  the  family  through  the  tendency 
to  individualism,  see  Howard,  Matrimonial  Institutions,  III,  225-27, 
and  the  references  on  225,  note  1.  Compare  Commons,  "The  Family," 
in  his  "Sociological  View  of  Sovereignty,"  in  Am.  Journal  of  Sociology, 
V,  683  ff.;  Pearson,  "The  Decline  of  the  Family,"  in  his  National  Life 
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and  Character,  227  ff. ;  and  the  reply  of  Muirhead,  "Is  the  Family  De- 
clining?" in  International  Jour,  of  Ethics,  VII,  33-55. 

Mason,  Woman's  Share  in  Primitive  Culture,  finds  a  needed  comple- 
ment in  Spencer,  Woman's  Share  in  Social  Culture.  Read  also  Oilman, 
The  Man-made  World;  Tarbell,  The  Business  of  Being  a  Woman;  and 
the  excellent  book  of  Coolidge,  Why  Women  are  So.  For  a  more  ex- 
tended list,  see  the  "Select  Bibliography,"  III. 


Section  XXVII.    Political  Condition  of  Woman  :  Her  Ad- 
vance Toward  Equal  Suffrage. 

A.    Historical:  Rise  of  The  Movement  for  Equal  Suffrage. 

I.  Origin  of  the  Subjection  of  Women  (Westermarck,  MoraZ 
Ideas,  I,  629-69). 

1.  The  rule  of  force ;  woman  the  original  worker  and  the 

original  inventor. 

2.  Woman  the  property  of  man:  sale-marriage    (How- 

ard, Matrimonial  Institutions,  I,  chaps,  iv.  and  vi, 
179-223,  253-86) . 

3.  Later  consequences  of  the  original  subjection  of  woman 

(Delos  Wilcox,  Government  by  All  the  People,  122- 
24). 

II.  The  Vagaries  of  Mediaeval  Theology  regarding  Woman 
(Pollock  and  Maitland,  History  of  English  Law,  II,  383;  j 
Esmein,  Le  mariage  en  droit  canonique,  I,  63-92;  Gage, 
Woman,  Church  and  State,  56,  passim;  Eckenstein,  Woman 
under  Monasticism;  Howard,  I,  324-36) . 

1.  That  woman  was  the  cause  of  "original  sin"  was  a  well 

established   notion   by   the   time   of   St.   Augustine 
A.  D.  354-430. 

2.  Does  woman  possess  a  soul?    This  was  debated  at  the 

council  of  Macon,  A.  D.  585  (Gage,  Woman,  Church, 
and  State,  56;  Howard,  I,  331,  note  2). 

3.  The  related  dispute  as  to  whether  woman  belongs  to 

human  kind  (Howard,  I,  331,  note  2). 
a.  The  book  of  Valens  Acidalius,  1595:  Disputatio  nova^i 
contra  mulieres,  qua  probatur  eas  homines  non 
esse. 


ill 
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b.  Simon  Gediccus's  reply  to  Acidalius,  1595,  2d  ed., 

1644:  Defensio  sexus  muliebris. 

c.  J.  D.  Feyerabend's  De  privilegiis  mulierum,  Jena, 

1667.    He  starts  with  the  question :    ''An  mulieres 
sint  homines?'' 

III.     The  Beginnings  of  Rational  Discussion   (Howard,  III, 
235-50,  and  the  literature  there  cited). 

1.  A  notable  book:  De  Vegalite  des  deux  sexes   (Paris, 

1673). 

2.  The  pioneer  work  of  Mary  Astell. 

a.  Serious  Proposal  to  the  Ladies  (London,  1694). 

b.  Defence  of  the  Female  Sex  (London,  1696;  3d  ed., 
1697). 

c.  Some  Reflections  upon  Marriage  (London,  1700 ;  3d 

ed.,  1706;  4th  ed.,  1730). 

3.  Daniel  Defoe,  Essay  upon  Projects   (London,  1697)  : 

advocates  an  ''academy  for  women." 

4.  A  clear  and  incisive  exposure  of  the  Hardships  of  the 

English  Laws  in  Relation  to  Wives  (London,  1735). 
The  author,  apparently  a  woman,  says  her  adver- 
saries for  want  of  argument  resort  to  ''points  of  wit, 
smart  jests,  and  all  confounding  laughter." 

5.  "Sophia,"   Vindication  of  the  Natural  Right  of  the 

Fair-Sex  to  a  Perfect  Equality  of  Potver,  Dignity, 
and  Esteem  tvith  the  Men  (London,  1739)  :  Appeal- 
ing to  "rectified  reason"  she  asserts: 

a.  Difference  in  sex  relates  to  the  "propagation  of  hu- 

man nature;" 

b.  Whereas  in  "soul  there  is  no  sex;"  hence  diversity 

is  due  to  education  and  environment. 

6.  A  German  pioneer,  Dorothea  Christine  Erxleben: 

a.  Grilndliche  Untersuchung  (Berlin,  1742). 

b.  Vernilnftige  Gedanken  vom  Studiren  des  schonen 

Geschlechts  (Frankfort  and  Leipzig,  1749). 

7.  A  French  radical,  Condorcet,  Lettres  d'un  Bourgeois, 
etc.   (Paris,  1787). 

8.  Mary  Wollstonecraft,  the  founder  of  sociological  dis- 

cussion of  the  woman-question: 
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a.  Thoughts  on  the  Education  of  Daughters  (London, 

1787). 
h.  Vindication  of  the  Rights  of  Woman  (London,  1792). 

9.  T.  G.  von  Hippel,  a  worthy  contemporary  of  Wollstone- 

craft  and  Condorcet: 

a.  Die  biirgerliche  Verbesserung  der  Weiber  (Berlin, 

1792). 

b.  Ueber  die  Ehe  (3d  ed.,  1792). 

10.  Mary  Anne  Radcliffe,  The  Female  Advocate,  or  an  At- 

tempt ^to  recover  the  Rights  of  Women  from  Male 
Usurpation  (London,  1799). 

IV.  The  Organized  Movement  of  the  Nineteenth  Century; 
Change  in  Tone  (Howard,  III,  236-39,  notes). 

1.  In  England  (Stanton,  The  Woman  Question  in  Europe, 

273,  passim), 
a.  Writings  of  William  Thompson  and  Mrs.  Wheeler 

(1825)  ;  Lady  Sydney  Morgan  (1840)  ;  Mrs.  Ellis 

(1840). 
6.  The  great  essays  of  the  two  Mills : 

1)  Mrs.  J.  S.  Mill,  "Enfranchisement  of  Women,"  in 

Westminster  Revietv,  LV  (1851),  289-311.    Also 
in  J.  S.  Mill,  Dissertations  and  Discussions,  III. 

2)  Mr.  J.  S.  Mill,  The  Subjection  of  Women  (Lon- 

don, 1869;  first  written,  1861). 

c.  Later  writings  and  activities. 

2.  In  America. 

a.  Services  of  the  women  of  the  Revolutionary  period, 

1775-1789  (see  Tarbell,  in  American  Magazine, 
LXIX  (1909),  1-17). 

b.  Women  in  literature ;  the  early  movement  for  higher 

education  of  women  (Tarbell,  in  American  Maga- 
zine, LXIX,  206-20). 

c.  Women  in  the  anti-slavery  movement  (Tarbell,  op. 

cit,  363-77). 

d.  Pioneers  in  the  "women's  rights"  movement  (Tar- 

bell, op.  cit.,  468-81 ;  Stanton,  Anthony,  and  Gage, 
Hist,  of  Woman  Suffrage,  I,  70  ff. ;  Ostrogorski, 
Rights  of  Women,  54  ff. ;  Johnson,  Woman  and  the 
Republic,  39  ff.). 
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1)  The  first  convention,  Seneca  Falls,  N.  Y.,  1848; 

leaders,  Mrs.  Mott  and  Mrs.  Stanton ;  the  state- 
ment of  grievances  and  of  the  proposed  rem- 
edies. 

2)  Rise  of  Susan  B.  Anthony;  as  a  teacher;  as  a 

temperance  advocate;  as  a  woman's  rights  ad- 
vocate, 1854-1906  (Tarbell,  471  ff.;  Ida  Husted 
Harper,  Life  and  Work  of  Susan  B.  Anthony), 
e.  The  later  movement  for  equal  rights    (Tarbell,  in 
American  Magazine,  LXX   (1910),  60-73). 

B,  The  Present  Phase  of  the  Equal  Suffrage  Movement. 

I.  It  is  a  Manysided  Practical  Question;  the  Debate  as  to 
Abstract  Rights  is  Done. 

1.  Hence  the  rapid  progress  of  equal  suffrage. 

a.  In  the  United  States. 

b.  In  other  lands. 

2.  It  is  clearly  recognized  as  a  social  problem. 

a.  For  which  woman  has  a  special  preparation. 

b.  As  shown  by  the  social  content  of  modern  legislation. 

3.  It  is  becoming  especially  a  labor-problem. 

a.  Effect  of  the  passing  of  the  age  of  domestic  industry 

and  the  rise  of  machine  industry. 

b.  Women  have  followed  their  industries  into  the  fac- 

tory; and  have  claimed  their  share  in  new  indus- 
tries. 

c.  Have  women  ''invaded"  men's  callings?    The  facts 

disclosed  by  Edith  Abbott's  researches  (Women  in 
Industry,  22,  32,  33,  61,  319  ff.,  passim), 

d.  Educated  women  and  the  "professions." 

e.  The  ''new  alignment"  (Scott  Nearing,  Woman  and 

Social  Progress,  225-39). 
/.  The  "new  leisure"  (Scott  Nearing,  49-55). 

II.  The  Fallacies  of  Mob-Mind. 

1.  As  to  sex-distinctions. 

a.  That  woman  is  superior  to  man  in  power  of  "in- 
tuition ;"  whereas  her  swift  conclusions  called  "in- 
tuitions" are  merely  the  result  of  practice  and  ex- 
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perience  in  fields  where  men  are  ignorant  but  may 
learn. 
b.  That  woman  is  inferior  to  man  in  mental  capacity; 
this  superstition  is  nearly  dead  (Lourbet,  La 
femme  devant  la  science  contemporaine,  157,  161 ; 
Spencer,  Justice,  186,  passim;  Ward,  Dynamic  Soc- 
iology, I,  131,  640-64,  especially  662,  II,  616;  idem, 
Pure  Sociology,  chap,  xiv,  290-416;  Thomas,  Sex 
and  Society,  especially  251  ff.,  291  ff. ;  Caird,  Mor- 
ality of  Marriage,  13,  144,  175;  Mill,  Subjection 
of  Women,  38-52,  91  ff.,  111-46;  Howard,  Matri- 
monial Institutions,  III,  239  ff . ;  Bebel,  Die  Frau 
und  der  Sozialismus,  233  ff.). 

1)  First  sub-species   of  this   superstition:   woman 

rules  sexually,  hence  as  a  compensation  we  must 
uphold  the  legal  superiority  of  man  (Hartmann, 
The  Sexes  Compared,  3,  6  ff.). 

2)  Second  sub-species:  that  women  are  merely  **big 

children  all  their  lives''  (Schopenhauer,  "On 
Women,''  in  Dierck's  Essays  of  Schopenhauer, 
65;  or  his  Sdmmtliche  Werke,  III,  649  ff.). 

3)  Third  sub-species:  that  woman  is  a  ''side-issue" 

(perhaps  literally)  ;  even  that  she  has  no  exist- 
ence (so  asserted  by  Otto  Weininger,  Sex  and 
Character,  286.  Cf.  Murby,  Common  Sense  of 
the  Woman  Question,  1  ff.). 

2.  That  woman  will  lose  her  place  in  the  home  if  she 

votes. 

3.  That  she  will  no  longer  be  treated  with  chivalry  by 

men. 

4.  That  she  ought  not  to  have  the  ballot  until  all,  or  a 

majority,  of  women  demand  it. 

5.  That  she  would  not  make  much  use  of  it,  had  she  the 

ballot;  for  only  the  less  respectable  and  those  of  the 
half -world  would  vote. 

6.  That  she  has  not  improved  social  conditions  where  she 

votes:  "look  at  Colorado!" 

a.  Refuted  by  the  facts  in  Colorado   (Scott  Nearing, 
263)  ;  Ben  Lindsey  and  the  juvenile  court   (read 
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especially  Helen  L.  Sumner,  Equal  Suffrage,  N.  Y., 
1909). 

h.  Refuted  by  the  facts  in  other  states;  the  recall  in 
Seattle. 

c.  Refuted  by  the  facts  in  other  suffrage  countries. 

7.  That  she  would  be  soiled  by  engaging  in  politics. 

a.  How  about  the  present  influence  of  the  kitchen? 
(Dorr,  What  Eight  Million  Women  Want,  195-98, 
250). 

h.  How  about  the  injurious  effects  of  patriarchal  sub- 
jection? (Caird,  Morality  of  Marriage,  13,  174- 
75). 

c.  How  about  the  effects  of  economic  subjection  (Gil- 

man,  Women  and  Economics). 

d.  The  facts  show  a  refining  influence  of  women  in 

politics. 

8.  That  she  would  even  get  herself  elected  to  office. 

a.  Why  not? 

b.  What  offices  should  be  in  woman's  hands? 

Basic  Reasons  for  Woman's  Enfranchisement. 

1.  Her  right  to  self -development  for  the  good  of  the  race 

(compare  Sumner,  Equal  Suffrage,  258  ff.). 

2.  Meaning  of  the  socialization  of  one-half  of  the  race. 

a.  The  right  solution  of  social  problems :  blunders  of  a 

man-made  world;  for  example  war  and  economic 
competition. 

b.  Man's  way  and  woman's   way  contrasted    (Dorr, 

What  Eight  Million  Women  Want,  6,  9). 

c.  How  women  are  organizing. 

d.  Women  are  efficient  in  social  service   (Dorr,  168)  ; 

how  she  is  making  over  the  factory   (Dorr,  155, 
168,  181). 

3.  The  new  demands  of  home  education  on  the  mother. 

4.  The  ideal  home  of  equality  and  freedom. 
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Section  XXVIII.    Mother  Welfare  and  Infant  Welfare. 

I.  Survival  of  Primitive  Beliefs  Regarding  Motherhood. 

1.  The  parturient  woman  is  tabu  among  peoples  of  low 

culture. 

2.  Example  of  belief  in   uncleanness  among  the  Jews 

(Leviticus,  chap.  xii). 

3.  The  modern  ''churching'*  of  women. 

4.  Survival  of  old  superstitions  very  tenacious  in  the  field 

of  marriage  and  sex-relations. 

II.  Modern  Conditions  Creating  a  Demand  for  State  Inter- 
vention for  the  Protection  of  Motherhood  and  Infancy. 

1.  General  causes. 

a.  The  rising  economic  and  social  position  of  woman. 

b.  The  pressure  of  industrial  conditions. 

2.  Special  causes. 

a.  The  declining  birth  rate  or  so-called  ''race  suicide." 

b.  Infant  mortality. 

c.  Employment  of  mothers  under  bad  urban  and  other 

unfavorable  conditions. 

d.  The  influence  of  eugenics. 

e.  Increasing  alcoholism;  other  conditions. 
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III.  Measures  Already  Adopted  by  the  State  or  by  Society  as 
Over-Parent. 

1.  The  juvenile  court;  the  "reform  school." 

2.  Medical  inspection  of  school  children;  feeding  poor 

school  children. 
3  Medical  inspection  of  factories  and  workshops. 

4.  Orthopedic  hospitals  and  similar  special  schools. 

5.  Tenement  and  factory  laws  to  prevent  over-crowding. 

6.  Laws  regulating  the  hours  and  conditions  of  woman's ' 

work  in  factories. 

7.  Hospitals  and  maternity  homes. 

8.  Maternity  insurance  and  mutual  help  societies. 
9  Milk  depots  and  dispensaries. 

10.  Education  and  special  training  of  mothers. 

11.  Creches  and  baby  camps. 

12.  Other  measures  and  safeguards. 

IV.  Measures  Adopted  in  Foreign  Countries  (Henderson,  in 
A. /.^.,  XVII,  1911-12). 

1.  Italy  (Henderson,  in  A.  J,  S.,  XVII,  289-302). 

a.  Infant  mortality ;  Dr.  Pezzetti's  researches. 

b.  Casa   de  Maternita,    1898;   other   institutions   and 

means  of  prevention  or  protection. 

2.  France  (Henderson,  in  A.  /.  S.,  XVII,  458-77). 

3.  Germany  (Henderson,  in  A.  J.  S.,  XVII,  669-84,  783- 
803). 

a.  Infant  death  rate. 

6.  Maternity  insurance. 

c.  Midwives. 

d.  Guardianship. 

e.  Medical  supervision. 
/.  Milk  supply. 

g.  Day  nurseries. 

h.  Pediatric  instruction;  literature. 

i.  Protective  work  in  various  German  cities. 

y.  The   "Bund   fur   Mutterschutz ;"    Work   of   Helena 
Stocker. 
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4.  England. 

a.  Creches  and  maternity  hospitals. 

b.  Private  charities;  clubs;  benefit  societies. 

c.  ''Huddersfield  Plan"  (Heath,  The  Infant,  the  Parent, 

and  the  State,  135  ff.). 

d.  Lloyd  George's  new  national  insurance  act  provides 

fund  for  mothers  at  confinement. 

V.  United  States. 

1.  Private  charities. 

2.  Creches ;  settlement  work  for  the  education  of  mothers. 

3.  Rapid  progress  in  American  State  legislation  provid- 

ing insurance  or  other  aid  for  mothers. 

VI.  What  Further  Social  Intervention  is  Demanded. 

1.  Legalization  of  joint  guardianship  of  children. 

2.  Pensioning  of  widows  and  deserted  mothers  (Mary  S. 

Garrett's  recommendation  at  National  Congress  of 
Mothers,  1911). 

3.  Should  the  state  ''endow"  mothers?     Is  parentage  a 

"public  service?"     (Cf.  Wells,  New  Worlds  for  Old, 
27  ff.,  42  ff.,  122-25,  297-99 ;  idem,  Socialism  and  the 
Family,  60-63). 

4.  Recognition  of  the  equality  of  the  sexes  economically 

and  politically  as  a  social  safeguard. 

VII.  Work  of  the  American  Association  for  the  Study  and 
Prevention  of  Infant  Mortality ;  the  International  Congress 
for  Children's  Welfare ;  and  the  Child  Conference  for  Re- 
search and  Welfare. 

REFERENCES. 
The  government  Report  on  Infant  Milk  Depots  and  the  Report  of  the 
British  Interdepartmental  Committee  on  Physical  Deterioration  are  of 
special  interest;  and  the  recent  legislation  of  the  states  regarding  ma- 
ternal insurance  or  mother's  pensions  should  be  studied.  Consult  also 
Heath,  The  Infant,  the  Parent,  and  the  State;  Newman,  Infant  Mortal- 
ity; Chittenden,  The  Nutrition  of  Man;  Gorst,  The  Children  of  the  Na- 
tion; Spargo,  The  Bitter  Cry  of  the  Children;  Oliver,  Diseases  of  In^ 
dustry;  Wells,  New  Worlds  for  Old,  52-53,  298-99;  idem,  Socialism  and 
the  Family,  especially  33  ff . ;  idem,  First  and  Last  Things,  162  ff . ;  Salee- 
by,  Parenthood  and  Race  Culture;  Barnesby,  The  Mother  and  the  Child; 
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Engel,  Elements  of  Child  Protection;  Fisher,  Report  on  National  Vital- 
ity; Metchnikoff,  Prolongation  of  Life;  Van  Vorst,  The  Cry  of  the  Chil- 
dren; Key,  Love  and  Marriage,  chaps,  v,  vi,  vii. 

The  best  discussion  for  European  countries  is  Henderson,  "Infant 
Welfare,"  in  American  Journal  of  Sociology,  XVII  (1911-12),  289-302, 
458-77,  669-84,  783-803.  Consult  also  Fischer,  "Mutterschaftsversicherung 
im  Deutschland  und  Oesterreich,"  in  Zeitschrift  filr  Volkswirthchaft, 
Socialpolitik,  und  Verwaltung,  1910,  Hefte,  1.  2.;  Epstein,  "Ueber  Kin- 
derschutz  und  Volksvermehrung,"  in  ibid.,  Hefte  1.  2.;  Hard,  "At  Last — 
A  Programme,"  in  Delineator,  March,  1912;  Stead,  "Two  Moulders  of 
Modern  British  Policy,"  in  Am.  Review  of  Reviews,  Jan.,  1912;  Amer- 
ican Medical  Association,  Journal,  October,  1910,  and  November,  1911. 

For  further  study  see  Devine,  "The  Waste  of  Infant  Life,"  in  Survey, 
XXIII,  314-20;  idem,  "Pensions  for  Mothers,"  in  Survey,  XXX,  457-60; 
Draper,  "Conserving  Childhood,"  in  Annals,  March,  1909;  Fisher,  "Pub- 
lic Responsibility  for  Health  of  Infants  and  Children,"  in  Pedagogical 
Sem,inar,  XVI,  395-402;  Gastambide,  L' enfant  devant  la  famille  et 
Vetat;  Gould,  "The  Valley  of  the  Shadow  of  Death,"  in  Survey,  XXIV, 
723-28;  Hard,  "The  Moral  Necessity  of  State  Funds  for  Mothers,"  in 
Survey,  XXIX,  769-73 ;  "Infant  Mortality  and  its  Relation  to  the  Employ- 
ment of  Mothers,"  in  Woman  and  Child  Wage-Earners,  XIII;  Key, 
"Motherhood,"  in  Atlantic,  Oct.,  1912;  Lane-Claypon,  "Waste  of  Infant 
Life,"  in  Nineteenth  Century,  LXV;  Lindsey,  "Mother's  Compensa- 
tion Law  in  Colorado,"  in  Survey,  XXIX,  714-16;  McCracken,  "Infant 
Mortality,"  in  Economic  Review,  XVII,  177-88;  Phelps,  "A  Statistical 
View  of  Infant  Mortality,"  in  American  Statistical  Association,  XI,  No. 
83;  Richmond,  "Motherhood  and  Pensions,"  in  Survey,  XXIX,  774-80; 
"Widows  Pensions  in  Massachusetts,"  in  Survey,  XXX,  132-33;  White, 
"A  Life-Saving  Quest  on  the  Sea  of  Infant  Mortality,"  Survey,  XXIII, 
877-84. 


Section  XXIX.    Child  Welfare. 
I.  Rights  of  the  Child  Sometimes  Neglected  by  the  Parent  and 
by  the  State. 

1.  The  ancient  command  that  children  honor  their  par- 

ents is  not  more  imperative  than  the  obligation  aris- 
ing in  the  quickened  social  conscience  that  parents 
should  honor  their  children. 

a.  This    means    a    sacrifice   for   race-welfare    in    the 

nurture  of  children. 

b.  It  does  not  mean  the  careless  indulgence  which  is 

fostering  social  precocity  in  boys  and  girls. 

2.  The  "right  of  the  child  to  be  well  born''  (Ellen  Key, 

The  Century  of  the  Child,  chap,  i,  ''The  Right  of  the 
Child  to  Choose  his  Parents,"  chap,  ii,  "The  Unborn 
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Race  and  Woman's  Work."  Compare  Dawson,  The 
Right  of  the  Child  to  be  Well  Born). 

a.  Involving  eugenic  marriage. 

b.  Meaning    prenatal    protection    against    the    "great 

black  plague." 

c.  Implying  the  participation  of  the  state  in  the  con- 

servation of  mother,  infant,  and  child. 

3.  The  right  to  healthy  mental  and  physical  growth. 

a.  Meaning  proper  nourishment  for  mind  and  body. 

b.  Value  of  the  movement  for  pure  food  and  pure  med- 
icine. 

c.  Meaning  opportunity  for  play :  social  significance  of 

the  organized  playgrounds  movement ;  the  function 
of  play. 

d.  The  importance  of  education  in  home  economics  and 

child-conservation. 

4.  The  right  to  bread :  compulsory  education  is  wasted  on 

a  hungry  child  (Spargo,  Bitter  Cry  of  the  Children), 

a.  Backward  school  children  and  hunger. 

b.  Relation  of  malnutrition  to  disease  and  crime. 

c.  Shall  the  state  give  bread  to  the  hungry  child  ?  School 

luncheons. 

5.  The  right  to  personality  (see  especially  Oilman,  Con- 

cerning Children;  and  Key,  The  Century  of  the  Child. 
On  the  growth  of  personality,  read  Cooley,  Human 
Nature  and  the  Social  Order;  and  Baldwin,  Social 
and  Ethical  Interpretations,  chaps,  i,  ii). 

a.  The  psychology  of  obedience;  ''effect  of  ordering  on 

the  mind"  (Oilman,  op.  cit.,  25-45). 

b.  Is  there  a  better  Vv^ay  than  "ordering"  and  "mind- 

ing?" How  shall  initiative  and  independence  in 
conduct  be  developed?  (Oilman,  op,  cit.,  46-69; 
Key,  The  Century  of  the  Child,''  106-90). 

c.  Is  physical  punishment  an  offense  against  the  child's 

personality?    (Oilman,  op.  cit.,  70-95). 

d.  Should  children  be  "heard"  as  well  as  "seen"?    Is 

companionship  between  parent  and  child  the  mark 
of  the  ideal  family  life?    (Oilman,  op.  cit,  169-99) . 
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e.  What  provision  should  the  home  provide  for  the  in- 
dividual life  of  the  child?  (Gilman,  op.  cit.,  118- 
38). 

/.  Must  the  state  as  overparent  aid  in  conserving  the 
child's  personality?  Has  it  already  done  so?  Is 
there  **soul  murder  in  the  schools"?  (Key,  op.  cit., 
203-32)  ;  what  shall  be  the  ''school  of  the  future?" 
(Key,  233-83). 

g.  The  suppression  of  the  child's  personality  in  colonial 
and  ancient  days. 

II.  The  Modern  Herod:    Infant  and  Child  Mortality   (New- 
man, Infant  Mortality). 

1.  History  of  child  mortality;  progress  in  lowering  the 

rate. 

2.  How  the  average  span  of  human  life  is  broadening 

(see  Irving  Fisher,  Report  on  National   Vitality). 

3.  The  real  race-suicide  is  not  a  falling  birth-rate;  but  a 

death-rate  needlessly  high ;  for  society  is  responsible 
for  what  may  be  remedied. 

4.  Proper  regard  for  pure  water,  pure  air,  pure  milk — 

the  blessed  trinity  of  health — would  add  eight  years 
to  the  average  length  of  human  life  in  the  United 
States   (Irving  Fisher's  estimate). 

5.  The  conservation  of  children  is  a  more  precious  asset 

than  the  saving  of  mines,  forests,  or  streams. 

III.  The  Exploitation  of  Human  Life  through  Child  Labor. 

1.  Shaftesbury  and  the  struggle  for  childrwelfare  in  Eng- 

land (Hodder,  Life  of  Shaftesbury,  I,  137-39,  413-51, 
II,  356,  III,  386-87,  passim). 

a.  Relief  of  mine-workers. 

b.  Relief  of  factory  workers. 

c.  Relief  of  chimney  sweeps  and  other  child  workers. 

2.  Child  labor  in  the  United  States ;  character  of  existing 

laws. 

a.  In  the  great  manufacturing  states  of  the  North: 

Massachusetts,  New  York,  and  Psnnsylvania ;  the 
new  law  of  Massachusetts. 

b.  In  the  South:  progress  in  the  work  of  child-saving. 
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c.  Estimated  total  number  of  child  workers :  ca.  1,750,- 

000  (see  Bogardus,  Introduction  to  Social  Science, 
71). 

d.  In  the  West:  the  agricultural  western  states  should 

anticipate  the  establishment  of  factories  by  enact- 
ing stringent  laws  for  the  prevention  of  child 
labor. 

3.  Destruction  of  children  in  the  street-trades  and  in  the 

sweat-shop. 

4.  The  social  cost  of  child  labor :  it  consumes  the  physical, 

mental,  and  moral  capital  of  the  race. 

a.  Effect  on  the  body. 

b.  Effect  on  the  mind. 

c.  Effect  on  the  moral  nature. 

d.  Effect  on  the  family  life. 
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For  a  more  extended  list  of  references,  consult  the  Select  Bibliog- 
raphy, V. 

Section  XXX.  Euthenics  and  the  Family. 

I.  Origin  and  Definition  of  Euthenics. 

1.  'The  science  of  the  controllable  environment";  the 

''betterment  of  living  conditions,  through  conscious 
effort  for  the  purpose  of  securing  efficient  human 
beings"  (Richards,  Euthenics,  p.  vii). 

2.  "Eugenics  deals  with  race  improvement  through  hered- 

ity. Euthenics  deals  with  race  improvement  through 
environment"   (Richards,  op,  cit.,  p.  viii). 

3.  The  scope  of  euthenics;  how  is  the  science  to  be  de- 

veloped (see  Richards,  Euthenics,  p.  ix,  and  her 
analytical  chart  at  the  end  of  the  volume) . 

II.  The  Task  of  Euthenics. 

1.  Meaning  of  "environment"  ? 

a.  Natural:    define  mesology. 

b.  Natural,  modified  by  human  efi^ort. 

c.  Artificial;  varieties  (Ward,  Applied  Sociology,  146- 

47;  idem,  Pure  Sociology,  20,  58,  248-55,  passim). 
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2.  What  euthenics  has  done :  some  selected  proofs. 

a.  Vital  conservation ;  Irving  Fisher*s  conclusions  as  to 
the  doubling  of  the  average  length  of  human  life 
since  1558;  and  his  other  disclosures  (Report  on 
National  Vitality,  1  ff.,  102  ff.  Compare  the 
standard  work  of  Metchnikoff,  Prolongation  of 
Life). 

h.  The  conquest  of  disease  through  state  or  social  ac- 
tion: Small  pox,  yellow  fever,  and  diphtheria, 
nearly  vanquished;  typhoid  and  tuberculosis  on 
the  run. 

c.  Many  other  achievements  in  all  kinds  of  environ- 
ment. 

3.  What  euthenics  in  the  future  may  do:  some  selected 

evidence. 

a.  By  appeal  to  the  blessed  trinity  of  hygiene:  pure 
air,  pure  water,  and  pure  milk  (Fisher's  dictum). 

h.  The  possibilities  of  right  housing  conditions ;  of  pure 
food ;  of  school  hygiene ;  of  feeding  backward  chil- 
dren ;  through  city -planning,  etc.,  etc, 

c.  Through  reform  in  personal  living:  what  diseases 
are  on  the  increase?  (see  Richards,  3,  for  ex- 
amples). 

4.  Various  illustrations  of  the  task  of  euthenics  (Rich- 

ards, Euthenics,  3-11,  15-35,  passim;  Fisher,  Report 
on  National  Vitality,  especially  chap,  i  and  the  "sum- 
mary" of  the  chapters;  Newman,  Infant  Mortality; 
Metchnikoff,  Prolongation  of  Life). 

III.  The  Doctrine  of  Potential  Race  Equality  (Read  the  Writ- 
tings  of  Thomas,  Boas,  Commons,  Ward,  and  Others  below 
cited). 

IV.  The  Doctrine  of  Potential  Genius  or  Ability  as  Opposed  to 
Galton's  Doctrine  of  Hereditary  Irrepressible  Genius  (Read 
the  Writings  of  Ward,  Odin,  Cooley,  Robertson,  and  Others 
below  cited. 

V.  The  Debate  between  the  Eugenists  and  the  Euthenists  as 
to  Relative  Importance  of  their  Sciences  (see,  for  example, 
Davenport,  Heredity  in  Relation  to  Eugenics,  252-66 ;  idem. 
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"Euthenics  and  Eugenics,"  'Top.  Sc.  Monthly,  LXVIII, 
16-20 ;  Kellicott,  Social  Direction  of  Human  Evolution,  197-  ^  | 
207;  Whetham,  Introduction  to  Eugenics,  55-56;  Richards, 
Euthenics,  chaps,  i,  ii,  passim;  Ward,  Applied  Sociology, 
84-110,  122  ff.,  130  ff.,  passim;  idem,  Pure  Sociology,  511  ff., 
passim. 
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of  Life;  Newman,  Infant  Mortality;  Allen,  Civics  and  Health;  Spargo, 
The  Bitter  Cry  of  the  Children;  Dawson,  The  Control  of  Life  through 
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ment  and  Moral  Progress.  i 

II.  Potential  Race  Equality: — Thomas,  "The  Mind  of  Woman  and  the 
Lower  Races,"  in  Sex  and  Society,  251-314;  also  in  American  Journal  of 
Sociology,  XII,  435-70;  idem,  "The  Psychology  of  Race  Prejudice,"  in 
ATnerican  Journal  of  Sociology,  IX,  593-611;  Finot,  Race  Prejudice; 
Commons,  Races  and  Immigrants  in  America,  chap,  ix,  210  ff. ;  Gulick,  \\ 
Evolution  of  the  Japanese;  Boas,  The  Mind  of  Primitive  Man;  Ward, 
Applied  Sociology,  95-110,  156  f. 

III.  Potential  Genius  or  Ability: — Odin,  Genese  des  Grands  Hommes; 
Ward,  Applied  Sociology,  chaps,  vii  to  x,  129-281,  analyzing  and  ex- 
tending Odin's  researches;  idem,  "Broadening  the  Way  to  Success,"  in 
Forum,  II,  340-50;  Cooley,  "Genius,  Fame,  and  the  Comparison  of 
Races,"  in  Annals,  IX,  317-58;  Robertson,  "The  Economics  of  Genius," 
in  Forum,  xxv,  178-90. 

Consult  the  bibliography  of  "opportunity,"  in  Ward,  Applied  Sociology, 
135-45,  341-66.  Fisher,  Report  on  National  Vitality,  in  the  footnotes, 
gives  very  full  references  to  the  entire  literature  of  mortality,  hygiene, 
disease,  and  similar  topics  connected  with  the  control  of  environmerit 
as  affecting  human  life. 

SECTION  XXXI.    Heredity,  Eugenics,  and  the  Family. 
I.  Heredity  as  a  Factor  in  Social  Progress. 

1.  Definition  of  heredity;  of  inheritance. 

2.  The  Mendelian  laws. 

a.  Life  and  work  of  Gregor  Mendel,  1822-1884  (see 
Whetham,  Introduction  to  Eugenics,  10-14;  Kelli- 
cott, 83  ff.). 
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b.  Experiments  with  dwarf  and  tall  varieties  of  garden 

peas  (Whetham,  op.  ci^.,  11-14). 

c.  Mendelian  laws  as  to  heritable  characters. 

1)  Unit  characters. 

2)  Dominant  and  recessive  determiners. 

3)  Complex  characters;  probably  conform  to  Men- 

delian laws. 

d.  Applications  of  Mendelian  laws. 

3.  Francis  Galton's  researches,  1822-1911. 

a.  His  life  and  works  (see  Whetham,  op.  cit.,  1-9) . 

b.  His  doctrine  of  hereditary  irrepressible  genius. 

c.  Founder  of  the  science  of  Eugenics,  1904 ;  and  of  the 

Eugenics  Review. 

II.  The  Science  of  Eugenics. 

1.  Origin  and  definition  of  the  term  "eugenics"  (Kellicott, 

3  ff.). 

2.  The  aim  and  the  methods  of  eugenics ;  the  laboratories. 

3.  Kellicott's  program  for  the  development  of  eugenics 

(Kellicott,   The  Social  Direction  of  Human  Evolu- 
tion, 190-240). 

III.  Practical  Eugenics. 

1.  Means  for  the  dissemination  of  eugenic  knowledge. 

2.  Positive  eugenics. 

a.  Ways  and  means  of  promoting  wiser  selection  in 

marriage ;  examples  of  inheritance  of  family  traits 
(Davenport,   26-180). 

b.  Function  of  education. 

c.  Function  of  legislation. 

3.  Negative  eugenics  or  prevention. 

a.  Sterilization  of  criminals  and  dangerous  defectives ; 

arguments  for  and  against. 

b.  Segregation  of  defectives. 

c.  Restrictions  on  the  marriages  of  the  unfit:  the  new 

state  laws  for  eugenic  marriages. 

d.  Municipal  control  of  vice;  of  saloons. 

e.  Child  labor  laws ;  limit  of  woman's  hours  and  kinds 

of  work. 
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/.  Protection  of  motherhood  and  infancy  (see  preced- 
ing section). 

g.  Extermination  of  commercialized  prostitution,  white 
slavery,  and  venereal  diseases. 

h.  Other  forms    (see   Saleeby,  Whetham,   Davenport, 
Thomas,  and  others) . 

IV.  Organized  Eugenics, 

1.  The  London  eugenics  laboratory. 

2.  The  eugenics  laboratory  at  Cold  Spring  Harbor. 

3.  The  Eugenics  Review. 
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lor, "The  Social  Application  of  Eugenics,"  in  Westminster  Review, 
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in  Annals,  XXXIV,  16-21;  Kelsey,  "Influence  of  Heredity  upon  Race 
Improvement,"  in  Annals,  XXXIV,  3-5;  Watkins,  "Marriage,"  in  Pop. 
Sc.  Monthly,  LXXI,  69  ff.;  Whetham,  "Eminence  and  Heredity,"  in 
Nineteenth   Century,   May,   1911;    Hutchinson,   "Eviden<;e   of   Race   De- 


SEX-HYGIENE.  85 

generation,"  in  Annals,  XXXIV,  43  ff.;  Johnson,  "Race  Improvement  by 
Control  of  Defectives,"  in  Annals,  XXXIV,  22  ff. 

Bibliography: — Davenport,  Heredity  in  Relation  to  Eugenics, 
273-87;  Ward,  Applied  Sociology,  341-66,  select  literature  of  hereditary 
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Section  XXXII.    Social  Disease,  Sex-Hygiene,  Education 
FOR  Parenthood  and  the  Family  Life. 

I.  The  Meaning  and  Scope  of  the  Rising  New  Education. 

1.  Historical  division :  courses  on  the  development  of  the 

family,  including  marriage,  the  home,  and  related  in- 
stitutions. 

a.  Forms  of  the  family. 

b.  Forms  of  marriage;  and  the  law  and  custom  relat- 

ing to  divorce. 

c.  Evolution  of  the  home  life,  involving  the  relations 

of  the  domestic  trinity  of  the  father,  mother,  and 
child. 

d.  The  history  of  the  house  or  human  habitation  in  its 

various  forms  and  types. 

2.  Economic  and  administrative  division:  significance  of 

the  swift  growth  of  education  in  household  science  or 
home  economics  (see  the  v^riter's  article,  "What 
Courses  in  Sociology,  Pure  or  Applied,  should  be  In- 
cluded in  College  Departments  of  Household  Sci- 
ence,'' in  Journal  of  Home  Economics,  III  (1910). 

3.  Aesthetic  division:  rise  of  the  domestic  arts  and  the 

home-beautiful. 

4.  Division  of  social  or  sex  hygiene. 

II.  The  Task  of  the  New  Education  in  Sex-Hygiene. 

1.  Why  has  the  quickening  of  the  social  consciousness  and 
the  social  conscience  as  to  the  need  of  such  education 
been  so  tardy?  (read  especially  Herter,  Biological 
Aspects  of  Human  Problems,  1911;  Saleeby,  Parent- 
hood and  Race  Culture;  and  Wile,  A  Programme  for 
Sex  Instruction). 

a.  Valid  reasons  for  conservatism? 

6.  Invalid  reasons  for  delay  or  indifference :  'The  four 
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sex-lies''  (Circular  No.  2  of  Social  Hygiene  Society  of 
Portland,  October,  1911)  ;  and  the  five  social  mis- 
takes calling  for  immediate  action  (Leaflet  of  Amer- 
ican Society  of  Sanitary  and  Moral  Prophylaxis). 

2.  A  glimpse  of  the  evil  to  be  overcome. 

a.  Extent  of  commercialized  vice  (see  the  vice  reports 

and  the  literature  of  the  ''white  slave"  traffic) . 

b.  Extent  of  the  ravages  of  the  "great  black  plague*' 

(read  especially  Prince  Morrow,  in  American 
Health,  I,  Jan.,  1909,  pp.  70-72;  idem,  Social  Di- 
sease; and  his  other  writings;  also  The  Gospel  of 
the  Kingdom,  January,  1911). 

3.  Causes  of  the  sudden  awakening. 

a.  New  light:  influence  of  eugenics;  of  the  disclosed 

facts  regarding  disease. 

b.  Woman's   reluctance  to  marry  and  the   declining 

birth  rate. 

c.  Race  altruism. 

III.  Rise  and  Progress  of  the  Movement  for  Sex  Instruction 
(See  Edna  D.  Bullock's  excellent  thesis  below  cited,  pp.  14 
ff.). 

1.  In  Germany,  1905-1912. 

a.  Dr.    Helena   Stocker's   journal.   Die  Mutter schutz, 

founded,  1905. 

b.  The  Mannheim  Congress  on  sex  hygiene,  1907. 

c.  The  Prussian  Cultus  minister  calls  for  information, 

1907. 

d.  Actual  instruction  given  in  various  states  and  cities 

of  Germany. 

2.  Rapid  progress  in  Austria. 

3.  A  beginning  made  in  France  and  England;  influence 

of  Galton  and  the  Eugenics  Review. 

4.  In  the  United  States :  work  of  cities,  states,  clubs,  asso- 

ciations. 
a.  Social  hygiene  societies,  local. 

1)   The  remarkable  manysided  work  of  the  Spokane 
society. 
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2)  Similar  activities   of  the  Portland  society;   its 

meetings,  circulars,  reports  and  reading  lists. 

3)  Like  organizations  in  Chicago  and  various  other 

places. 

b.  American  Federation  for  sex-hygiene. 

c.  American  Vigilance  Association. 

d.  American  School  Hygiene  Association. 

e.  School  Patrons  Department,  N.  E.  A. 
/.  General  Federation  of  Women's  Clubs. 
g.  Y.  M.  C.  A.  Associations. 

h.  State  Boards  of  Health. 

L  State  conferences  of  charities  and  corrections. 

/.  National  Congress  of  Mothers. 

k.  Society  of  Sanitary  and  Moral  Phophylaxis. 

1)  Educational  Pamphlets. 

2)  Proceedings. 

3)  Circulars. 

I.  International  Purity  Congress. 

m.  Vice  commissions  and  social  service  clubs. 

IV.  What  the  Schools  are  Doing  (  See  especially  the  pre- 
liminary Report,  for  the  N.  E.  A.  and  the  Federation  of 
Women's  Clubs,  by  Mrs.  M.  W.  Barry;  and  the  symposium 
on  'The  Problem  of  Sex  Instruction,"  being  the  Journal  of 
Education,  entire  number  for  March  21,  1912). 

1.  Public  schools. 

a.  Grades. 

b.  High  Schools. 

2.  Normal  schools:  the  excellent  courses  in  the  Belling- 

ham  State  Normal,  Washington,  an  din  the  Ipsilanti 
State  Normal,  Michigan. 

3.  Colleges  and  universities. 

V.  How  Should  Sex-Hygiene  Be  Taught? 

1.  Is  there  danger  of  over-accenting  the  biological  and 

physiological  sides? 

2.  Should  the  ethical  and  social  sides  receive  the  greater 

attention  ? 
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3.  Must  the  work  be  divided  between  the  parent  and  the 

teacher  ? 

4.  Is  the  church  doing  its  share  of  the  work  ? 

5.  To  what  extent  may  social  clubs  share  in  the  work  ? 

6.  Does  eugenics  offer  a  proper  way  of  approach  for 

school  instruction? 

VI.  Commercialized  Vice:     Extermination  the  Only  Remedy. 

1.  Fundamental  cause:  the  double  standard  of  ethics  for 

the  sexes.  Why  not  pay  more  attention  to  male  pros- 
titutes ? 

2.  Failure  of  the  ''segregation''  policy.    Why  is  it  favor- 

able to  "white  slavery"  and  the  vice-merchant?  Why 
does  it  promote  police-graft  ?  Why  is  it  liked  by  the 
corrupt  politician? 

3.  The  sinister  influence  of  the  organized  American  sa- 

loon :  the  lessons  taught  by  the  recent  'Vice  reports." 
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